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IN THE COURT OF COMMON PLEAS
COUNTY OF SUMMIT

MEMBER WILLIAMS, ET AL. CASE NO.: CV-2016-09-3928

Plaintiffs JUDGE JAMES A. BROGAN
-Vs- (Sitting by Assignment #18JA1214)
KISLING NESTICO & REDICK LLC,
ET AL.

DECISION

Defendants

)
)
)
)
)
)
)
)
)

This matter comes before the Court upon PlaintNfstion for Class Certification and
Appointment of Counsel pursuant to Civ.R. 23. Qraluments on the Motion were held on
September 12, 2019. All evidence has been filethi record and all parties submitted
supplemental briefs. For the reasons set fortbvipethe Motion is GRANTED IN PART AND
OVERRULED IN PART.

CASE BACKGROUND

Defendant Kisling, Nestico, and Redick, LLC (“KNRY a relatively large law firm in
Akron, Ohio which represents primarily personabmjvictims in low impact soft tissue injury
automobile accidents. Defendants Alberto (“Rob&shico and Robert Redick are owners of
the firm. Defendant Dr. Minas Floros is an Akrdnropractor who works for Akron Square
Chiropractic Clinic. Floros actively pursues vt of automobile accidents to provide them
chiropractic care. Floros refers a large numbéri®patients to KNR for possible litigation.
Floros also refers his patients to Defendant SawuBial, M.D., if his patient is in need of
medical care. Dr. Ghoubrial is an internist whagpices primarily in the Akron area under the
name Clearwater Billing, LLC (“Clearwater”). Drh@ubrial, like Floros, is a close personal

friend of Nestico and he refers many of his perkonary patients to KNR.

Sandra Kurt, Summit County Clerk of Courts



CV-2016-09-3928 MICHAEL, KATHRYN 12/17/2019 11:45:38 AM ORD-FINA Page 2 of 56

Plaintiffs Member Williams, Thera Reid, and Monggdorris were patients of Floros
and Ghoubrial and were represented by KNR. PfaRichard Harbour was a patient of Dr.
Ghoubrial and was represented by KNR. They aihcthat Ghoubrial fraudulently
overcharged them for certain medical devices andquiures with the knowledge of KNR to
boost the settlement value of their claims agdhestortfeasor’s insurance carriers. They all
claim they were fraudulently charged a “sign upg fehich provided no value except to KNR.
All Plaintiffs except Harbour claim they were chadga phony “narrative fee” of $200 by Dr.
Floros which provided no value to their case, iy @perated as a “kickback” to Floros for
referring them to KNR.

The Plaintiffs seeks certification pursuant to.Riv23 to proceed as a class action for
the following classes:

A. KNR clients who paid exorbitantly inflated prices fmedical treatment and equipment
provided by KNR'’s “preferred” healthcare providergsuant to a price-gouging
scheme by which the clients were pressured intginginsurance benefits that would
have otherwise protected them;

B. KNR clients charged for a sham narrative fee tHdRKpaid as a kickback to select
chiropractors as compensation for referrals antigyaation in the price-gouging
scheme; and,

C. KNR clients who had a bogus “investigation” fee ueted from their settlements to pay
so called “investigators” whose job was primardychase new clients down to sign
them up before they could sign with a competingnfir

The Plaintiffs claim they can satisfy the preregassto class certification under Civ.R. 23

because each of the proposed classes will seekemcbased on “standardized practices and
procedures” of KNR that afflicted all of its membeCope v. Metropolitan Life Ins. CB2
Ohio St.3d 426, 437, 1998-Ohio-405, 696 N.E.2d 108dd each class asserts “fraud [claims]

that involve a single underlying scheme and comproof.” Carder Buick-Olds Co. v.

Reynolds & Reynold448 Ohio App.3d 635, 2002-Ohio-2912, 775 N.E.2d,947 (2nd Dist.)

Sandra Kurt, Summit County Clerk of Courts



CV-2016-09-3928 MICHAEL, KATHRYN 12/17/2019 11:45:38 AM ORD-FINA Page 3 of 56

citing Cope,82 Ohio St.3d at 432. The Court they say can #dljisdicate, in a single ruling,

the validity of each class of claims for all of §wetative class-members and the class-action
mechanism exists for this type of case. They sdgothe Court should certify the three classes
at issue and should appoint the attorneys fronfPtittakos Law Firm, LLC and Cohen
Rosenthal & Kramer, LLP as class counsel pursua@iv.R. 23(F).

The Plaintiffs have provided the affidavit of Sftamd University professor Nora
Freeman Engstrom to describe the emergence ofvieigine personal injury firms like KNR,
described by her as “settlement mills,” made pdsdilgBates v. Arizonad29 U.S. 1059, 97
S.Ct. 782 (1977), which invalidated state bansttorzey advertising. Professor Engstrom
stated in her affidavit that KNR operates the beissnmodel of a “settlement mill.” She stated
that these types of firms embody the following elcseristics:

Settlement mills are: (1) high-volume personalsiyjpractices, that (2) engage in

aggressive advertising from which they obtain dhggpportion of their clients, (3)

epitomize “entrepreneurial legal practices,” anptéke few, if any, cases to trial.

In addition to these defining characteristics,lsgtent mills tend to, but do not always:

(5) charge tiered contingency fees; (6) fail toaygyin rigorous case screening and thus

primarily represent accident victims with low-dol(@ften, soft-tissue injury) claims;

(7) fail to prioritize meaningful attorney-clientteraction; (8) incentivize settlements

via mandatory quotas imposed on their employedy affering negotiators awards or

fee-based compensation; (9) resolve cases quieglglly within two-to-eight months
of the accident; and (10) rarely file lawsuits.

Plaintiffs Ex. 1 Engstrom Aff. {8.

The Plaintiffs note Engstrom reviewed discovergatgtions and stated that KNR
qualifies as a settlement mill because of the Vaithg:

1. KNR handles thousands of cases each year, andrttie individual lawyers juggle
extraordinary case volumes, up to “around 600" sas@ny given time; Nestico Tr.
134:20-136:4, 137:13-23; Phillips Tr. 28:9-17; Hor{Tr. 210:8-21; 225:2-4,

2. KNR engages in aggressive advertising, with mogisdfusiness coming to the firm

from advertising and referrals from healthcare pters as opposed to from
traditional sources (attorney referrals or clieotravof-mouth); Petti Tr. 85:24-88:4;

3
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id. 19:19-25; Phillips Tr.19:16-25; 112:14-113:13ntz Tr. 19:7-14; Nestico Tr.
234:3-7,

3. KNR epitomizes an “entrepreneurial law practicelfereby the practice of law is
approached as a business, rather than a learnesdgion, efficiency and fee
generation trump process and quality, and signmglients, negotiating with
insurance adjusters, and brokering deals is p@edtover work that draws on a
specialized legal education; Lantz Tr. 283:2-28&xplaining that, “[tjo meet the
quotas...you couldn’t spend that much time” andresding that each case received
“no more than five hours” of attorney time “andtth@ght be generous”); Petti Tr.
87:2-87:3; accord Horton Tr. 205:19-20 (descriliigR as “an efficient business
for sure”); see also Petti Tr. 193:20-22 (“[M]o$ttlbose cases really settle
themselves. Again, like | said earlier, there’spétle legal stuff going on.”).

4. KNR takes comparatively few cases to trial; PettiZl7:4-12 (recalling that, during
his time at the firm, none of his cases went @&)irHorton Tr. 222:1-7; (recalling
that, of the cases he handled while at the firrhy one ended up going to trial);
accordLantz Tr. 279:6-9 (“We were just encouraged — getimore money in pre-
litigation or you get more money settling the ctsn you do going to trial);

5. The firm charges clients via a contingency fee, i@aglires clients to “advance
litigation expenses” of approximately $2000 if &nt insists on taking a case to
trial; Nestico Tr. 33:25-34:4 (explaining that tiiren’s billing is “99 percent...[i]f
not 100 percent” contingency-based); Lantz Tr. 36225, 365:11-12 (describing
the threatened $2000 fee as “our way to get thetakio settlements”)d. 503:4-23
(further discussing how the obligation to front 820n litigation expenses was
strategically used to dissuade clients from takilagms to trial);

6. The firm does not engage in rigorous case screeactgpts nearly every case that
comes through the door, and primarily represetmstd with low-dollar claims, and
minor soft-tissue injuries; Horton Tr. 220:16-2&cordPhillips Tr. 36:4-13; 40:6-
19, quoting Nestico (“I want them all”); Petti 26:2-10 (recalling that the “typical
case settled for less in terms of fees than $20Q@NHtz Tr. 279:4-9 (“I mean they
were low value cases.”); Phillips Tr. 36:14-27:Rdntz Tr. 157:6-10; 434:3-8;

7. KNR does not prioritize meaningful attorney-cliémteraction, and instead
encourages “persuasive tactics” to encourage sligotsettle”; Lantz Tr. 153:13-16
(“[O]n the volume that we were dealing with, yowntalifferentiate between cases.
You don’t see your clients half the time.Ig, 113:15-21 (“They wanted — even
when the cases got to litigation here, all of thestiled, regardless if you had to
shove the settlements down the client’s throat.; .1d?)363:16-25; Petti Tr. 21:18-
25;

8. KNR imposes quotas on its attorneys, requiring thegenerate a certain sum
(typically, $100,000) in fees per month on penaltyprobation or termination, and
basing compensation on the total fees generateipPAr. 28:18-29: 12; Petti Tr.
21:18-22:15 (“I cannot think of anything else tttagy ever said other than generate

4
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fees. And the goal was $100,000 a month and yayovéo meet the goal.”); Lantz
Tr. 55:17-56:3; 60:5-9 (“I mean | would be to thamt of tears some months
because | was so worried | wasn’t going to hit286 grand goal.”); Phillips Tr.
33:10-33:18 (“[Y]ou got paid percentages, baseti@n many fee dollars you came
up with. Then, once you hit certain markers inde#lars during the year, that
percentage would go up.”); Horton Tr. 203:23-25sti® Tr. 61:5-16; 148:8-
154:10;
9. Finally, and accordingly, KNR rarely files lawsui&eelLantz Tr. 282:20-283:1
(estimating that, of her cases, approximately 5%tweo litigation); Petti Tr. 27:4-
12 (recalling that, of his cases, “less than fieecpnt” ever even went to the
litigation department); Lantz Trld. 113:15-21 “[A]ll of them settle... .]").
Plaintiffs Ex. 1 §11- 119.
Plaintiffs note that Professor Engstrom opined:that
[i]f an attorney obtains the majority or vast méjprof his business via paid
advertising, rather than by referrals or word-ofutip he need not have a
sterling reputation among fellow practitioners aspclients. He requires only a
big advertising budget and a steady supply of umstipated consumers from
which to draw.
Id. §25. Thus, “aggressive advertising reducesdhg-term cost of economic self-dealing.”
Id., see also Id126-127 (“[S]ettlement mills... tend to represerdividuals who are poor,
uneducated, and/or who belong to historically disatiaged ethnic and racial minority
groups);accordNestico Tr. 477:11-25 (explaining that “a lot”lKWNR’s clients come from
lower socioeconomic backgrounds); Horton Tr. 43P86=We had a lot of African-American
clients... .”); Petti Tr. 172:12-15; Lantz Tr. 192:18 (explaining that the majority of KNR’s
clients “don’t have the network of family lawyetsat they would refer to.”).
Further, Engstrom notes that the settlement nollleh incentivizes “medical build-up”
the practice of seeking unnecessary treatmenfltdera plaintiff's claimed damages, which
increases the amount of the firm’s contingent fee.

The Plaintiffs argue that the mis-aligned integesherent in KNR’s business model

gave rise to the fraudulent schemes at issuesndhisuit. The Plaintiffs argue that the
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incentive for medical build-up and the need foteady stream of clients caused KNR to enter
into aquid pro quorelationship with providers who trade referralgl @onspire to collect
exorbitant fees for healthcare.

CLASS A — THE “PRICE GOUGING” CLASS

The Plaintiffs argue that discovery has shown Brefendants Ghoubrial and Floros
charged KNR'’s clients exorbitant and unconsciongdies for medical care, medical supplies,
and chiropractic care in disregard for less expenand less invasive modes and sources of
treatment. Plaintiffs contend that KNR used “prefd” chiropractors like Floros to solicit
poor clients who, with KNR, would refer them to Giboial who would overcharge them for
care. Also, the Plaintiffs contend that KNR and kiealthcare providers would coerce the
clients to forgo their own health insurance coveragd other benefits that would have
otherwise been provided by the patients’ healthrizusce carriers.

The Plaintiffs argue that this evidence demonsgrétat chiropractors (including Dr.
Floros) typically made referrals to Dr. Ghoubriaho then overcharged KNR clients for
medical care. The Plaintiffs note Dr. Ghoubriatatted at his deposition he has collected
nearly eight million dollars from KNR client settieents in eight years. The Plaintiffs note that
Dr. Ghoubrial offered the great majority of hisipats trigger-point injections. (See Petti,
Phillips, and Lantz’s depositions). Dr. Ghoubredjuired that his patients sign a form giving
him the right to collect the full amount of hislbifrom their settlements through the KNR firm.
Petti Tr. 26:11-18. KNR prepared the form on GHmal stationary. The Plaintiffs argue
further as follows in their brief:

Ghoubrial's refusal to accept payment from the Kbdlients’ health insurers
allows him to charge an exorbitant rate for thiegaedure. At his deposition,
Ghoubrial confirmed that his practice charges grements of $400, $800, and

$1,000 for a series of trigger-point injections &ustered in a single
appointment. Ghoubrial Tr. at 35:4-36:19; 257:8:35 214:23-215:5; 234:23-

6
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25; 244:18-19; 207:25-208:3; 184:14-21. By cortrédse U.S. government's

Center for Medicare & Medicaid Service’'s public Y@gician fee-schedule

search” available at CMS.gov, confirms that the tridedicare or Medicaid

would ever compensate Ghoubrial for a series ajgéi point injections

administered under the same billing codes is $43&t 256:22-258:3, Ex. 25.
Plaintiffs’ Motion for Class Certification, pg. 17.

Plaintiffs note that former KNR attorney Amandanta who became the longest
tenured pre-litigation attorney in the firm’s Colbuos office, testified that the trigger point
injections were readily available from other lophlsicians for $200 or less. Lantz Tr. 29:17-
19; 30:14-20. And physician Michael Walls, M.D b@ard certified pain-management
specialist, formerly the Chief Fellow of the Clesetl Clinic’s Pain Management unit from
2008-2009, who has since treated thousands ointsfi}m Ohio and Kentucky for back and
neck pain since 2009, submitted an affidavit coming that his office is typically reimbursed
between $70 and $90 by insurers for the injectidbhibit 15, affidavit of Michael Walls,
M.D., 16.

The Plaintiffs note that Dr. Ghoubrial confirmea: gbrices his office charged for his
patients for medical care:

$1,500 for back braces for which Medicaid would hatve reimbursed, that
Ghoubrial purchases for $100 and that would hawn lreadily available for
purchase by the clients from alternative sources$1®0 or less; Ghoubrial Tr.
at 184:22-185:2, 227:24-228:17; 256:22-258:3, E%; 284:6-24, EX. 29;
05/09/2019 Google search results from Cybertech sime fits all brace,
attached as Exhibit 18.

and $500 for “Ultima 3T” electrical stimulation degs (“TENS units”) for
which Medicaid would not have reimbursed, that Giv@l purchased for
$28.75, and that similarly would have been reaalgilable for purchase by the
clients from alternative sources at $28.75 or I&sg;, Id 208:1-23; 256:22-
258:3, Ex. 25; 284:6-18, Ex. 29; Lantz Tr. 184:6-0%/09/2019 Google search

results from Ultima 3T TENS Unit, attached as ExHil9.
Plaintiffs’ Motion for Class Certification, pg. 25.
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The Plaintiffs note that Ghoubrial stated thatharged these prices for back braces
and TENS units to compensate him for his overheaéreses and he “felt we were on par with
what they sell for generally.” Ghoubrial Tr. 280:21, 284:19 — 285:25.

Plaintiffs note that Amanda Lantz testified th&iRK management directed staff that ‘if
our client wanted an M.D., send them to Dr. Ghaalllsecause Ghoubrial charges a lot more
for his treatment which means it increases theevafithe case.” Lantz Tr. 27:15-23; 29:17-19;
30:14-20.

Plaintiffs similarly point out that Dr. Floros aadl of KNR’s “preferred” chiropractors
do not accept health insurance payments from KNRegts and require a letter of protection
as a condition of treating them. See Plaintiff$itdn for Class Certification at pg. 30.
Plaintiffs also point out that former KNR attornigglly Phillips testified that he expressed his
concern to his employer, KNR, that Nationwide Ir@gwe was flat out refusing to consider
anything related to Clearwater (Ghoubrial's persamary practice) making settlement a near
financial impossibility. In the e-mail to Nestidee stated that it was not difficult to make an
argument that “we are treating Clearwater’s inteassequal to our clients.” Ex. 23. The
Plaintiffs noted that Nestico angrily respondedPtullips’ e-mail and Phillips was terminated
two months later. Plaintiffs point out that botmaAnda Lantz and Kelly Phillips disputed
Nestico’s claim that there was a shortage of dsondro would treat personal injury patients
and accept their health insurance. As Lantz tedtifthere was always options.” Lantz Tr.
323:6; Phillips Tr. 76:23-77. Dr. Walls corrobadtthe former KNR attorneys’ testimony.

Plaintiffs argue that the corrupt nature of KNRégationships with the Defendant
healthcare providers renders all of the fees citépursuant to these relationships fraudulent
and subject to disgorgement as a matter of law.

Thus, the Plaintiffs seek certification of a clésat includes:
8
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All current and former KNR clients who had deducteain their settlements
any fees paid to Defendant Ghoubrial's personalringlinic for trigger-point

injections, TENS units, back braces, kenalog, @iceivisits, billed pursuant to
the clinic’s standard rates from the date of itanfding in 2010 through the
present.

These class members, Plaintiffs assert, includiagiétd Representatives Norris,
Harbour, and Reid are all entitled to disgorgenwdral! fees collected by Ghoubrial, Floros,
and the KNR Defendants pursuant to the price-gagugateme on claims for fraud, breach of
fiduciary duty, unconscionable contract, and ungmsichment.

The KNR Defendants have addressed the Plaintdfsuial allegations relating to Class
A, the Price Gouging Class. KNR asserts thatrélyaefers clients to Dr. Ghoubrial. In his
affidavit, Nestico states that KNR refers cliemtotver a dozen chiropractors, who in turn refer
a small percentage of their patients to Ghoub#@LR notes that Ghoubrial has referred
patients to over 30 chiropractors in Ohio and heatéd patients represented by more than 50
attorneys. KNR notes that during the class pdaed than 15% of KNR clients were treated
by Ghoubrial.

KNR argues as follows:

Once a KNR client agrees to treat with a chiropmadhe course of
treatment is determined by the chiropractor. ExhNestico Tr. p. 401; Exh. B,
Petti Tr. p. 58; Exh. A, Phillips Tr. p. 147; EX. Floros Aff. Each
chiropractor, based upon the patient’s physicatliitam, history and clinical
needs, makes an independent determination as fmatleant's treatment plan.
Exh. P, Floros Aff. A small percentage of Dr. Egrpatients are referred to
Dr. Ghoubrial. Exh. P, Floros Aff. KNR plays nae in the decision as to
whether or not an individual chiropractor referqgaéient to Dr. Ghoubrial. Exh.
N, Nestico Aff.

Dr. Ghoubrial, in addition to himself, has employedmany as five (5)
different physicians over the class period. ExhGBoubrial Aff. The patients’
course of care, treatment and medical needs, éeentieed by each physician
based upon the patient’s history, injuries andiciihexamination. Exh. L,
Ghoubrial Tr. pp. 65-69; 120-121. KNR has no iialdetermining the specific
treatment prescribed to any patient. Exh. O, GhalUAff. KNR plays no role
in setting or determining the initial amounts cleatdpy Dr. Ghoubrial for care,
treatment, medical devices or therapies. ExiGkaubrial Aff.

9
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KNR'’s relationship to Dr. Ghoubrial, like that ogéarly 50 attorneys
through Ohio, stems from the fact that they repreadraction of his patients.
In that role, KNR negotiates and discounts thettneat amounts charged by Dr.
Ghoubrial to their clients. The vast majority of. Bhoubrial’s medical charges
are reduced by KNR. Exh. N, Nestico Aff. The discted reimbursement,
which is agreed to by Dr. Ghoubrial, ranges frorf38 0%. Exh. N, Nestico
Aff. During certain times in the class period, teenbursement determination
and negotiation with Dr. Ghoubrial was conductednalvidual KNR lawyers.
Exh. N, Nestico Aff.; Exh. W, Angelotta Aff.; ExIX, Zerrusen Aff. At other
times, this function was handled by Defendant, vty Alberto Nestico. Exh.
N, Nestico Aff.

KNR Defendants Brief in Opposition at pg. 3.

Nestico further stated in his affidavit that KNRshaferred clients to well over 100
chiropractors and various physicians. KNR arghasthere is no issue that KNR kept track of
which clients were sent to which chiropractors lseahe purpose was to keep positive
relations with chiropractors. KNR notes that Bra&bbrogge testified that KNR sent clients
to chiropractors who sent them business and toptactors that didn’'t. Ex. E. Gobrogge Tr. p
237.

For his part, Dr. Ghoubrial notes that he has lzekrensed physician for over 20 years
in good standing. He states that he treats viotih@ito accidents referred to him by
chiropractors like Dr. Floros. He states that wlsibme of the parties are represented by KNR,
Ghoubrial has no referral contract with KNR or opiractors. See Ex. G, Ghoubrial Aff. He
states that he regularly sees injury patients sgprted by approximately 70 law firms and his
charges for medical services are uniform for aligras. Dr. Ghoubrial states he started his
personal injury practice, now run under Clearw&idimg, LLC (“Clearwater”), to serve
individuals who are often without health insurancgovernment assistance. He states

Clearwater physicians have significant experiendegating traumatically induced soft tissue

injuries.

10
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Ghoubrial states he takes a multidisciplinary apph to treat patients with soft tissue
injuries consistent with the standard of care incOHe states as follows:

In addition to physical therapy with a PT spestabr chiropractor, treatment
modalities for these injuries generally includeoanbination of pain medication, muscle
relaxers, NSAIDs, and various other medicationseddmg on the circumstances.
Treatment may also include the use of back braldeBLS units, the release of trigger
points through the use of trigger point injectioreferrals to health care providers who
provide services Clearwater does not, and othempial treatments.

Ghoubrial Brief at p. 15.

Ghoubrial states that trigger point injectionshagt without steroids are one of the
several common accepted methods of treatmentGBoubrial notes that Dr. Adam Carinci,
M.D., a professor at the University of RochesterdiMal School, testified in his affidavit that
the administration of a trigger point injectiommedically appropriate and used on a fairly
routine basis in the medical profession to treséepgs with traumatically-induced soft tissue
injuries. He also indicated medical studies supbpisrstatements. Finally, Dr. Ghoubrial
points out that Thera Reid admitted the triggenpuwijections provided her relief of her pain
and helped her heal. Reid Tr. at 373-375.

Dr. Ghoubrial notes that Dr. Carinci takes the sgmsition concerning the efficacy of
TENS units and he supplied medical literature toatmwrate Dr. Carinci’s testimony. Dr.
Ghoubrial testified that each individual patienspecific and treatment modalities are
different. (Ghoubrial Tr. 135 lines 7-9).

Dr. Ghoubrial states he never coerced patientsfargoing insurance coverage and
patients agreed to pay Clearwater from settlemesdgeds rather than out-of-pocket. He also
states he agreed to reduce his bills in nearlyyes@se. Dr. Ghoubrial also points out that that
other physicians have stated his charges are witkistandard range for charges. Dr.

Ghoubrial stated in his deposition that he regulsgles reductions from 30-75% in paid

amounts from amounts billettl. at Ghoubrial Tr. 152 lines 11-13. He statesdantreated
11
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Ms. Norris at any time, but he supports the treatrgeven her by his associate, Dr. Gunning.
Lastly, Dr. Ghoubrial states that non-party Shd?dekins was a sophisticated patient who
requested a TENS unit which was provided by a @latar physician (a Ultima 3T Tens Unit).

In his factual statement regarding the price-goggiass, Minas Floros stated he
provides chiropractic care at Akron Square Chiropicg“ASC”) where he is an employee.
Floros states that he provides various treatmeritgured patients both passive and active
therapies, and other treatments. Ex. B, FlorosHe&.notes that he provides each patient with a
treatment plan and when necessary refers patiemedical doctors for medical consultation.
Ex. A. He states his clinic focuses on treatirgims of personal injuries resulting from car
accidents who present with soft-tissue injuries cmmly. He notes that these injuries take a
long time to heal and if unattended can lead tgesyr

Floros states that it is common for his patientsgek legal help and he will recommend
various law firms to patients. His counsel statdsis brief the following:

While Floros does not have a policy on recommengiagents to any
particular law firm, he often recommends KNRJ. He does this for multiple
reasons. First, he is friends with Rob Nestico atieer attorneys at KNRd.
Second, he believes that KNR’s attorneys will theiatpatients wellld. Third,
KNR is one of the largest personal injury firmstire Akron area and offers
legal assistance past working houtk. This is important because Floros often
treats patients until 7:00 p.rd. And fourth, Floros believes that KNR will pay
(with the permission of their client) ASC’s bill fachiropractic treatment or
portion of it from the settlement proceedd. Further, the fact that Floros is
willing to accept significant reductions on hislbils extremely beneficial to any
law firm with whom he may have a relationship besathis helps to more
quickly, and efficiently, settle claims.

There is naquid pro quoagreement, however, between ASC/Floros and
KNR (or any other law firm and medical provider) fatient recommendations.
Id. Nor has Floros ever received payments for patesgmmendationsd.

In fact, Floros will often recommend patients tbatattorneys, such as

Slater & Zurz, Gary Himmel, Alberto Pena, Elk andk,EAmourgis and
Associates, and Skolnick Weiser Law Firm and Lisgn\vood.ld; Ex. B 85-87.

12
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Sometimes he will also recommend several attoragysice to a patient. This

allows the patient to choose the attorney or lam that best fits their needs.
Defendant Floros’ Brief in Opposition, pp. 9-1Qjreg Ex. B. Floros Tr.

CLASS B — THE “NARRATIVE FEE” CLASS
Putative Class B relates to KNR’s practice of chrggts clients an across-the-board

“narrative fee,” which Plaintiffs say functioned askickback” to high-referring “preferred”
chiropractors. The Plaintiffs say the evidencenghthat KNR only paid the narrative fee to
selected chiropractors, immediately upon refeoartfrom a case with those chiropractors,

before it was ever determined whether a narratiwelévbe useful in resolving a given clients’
case.

Former KNR employees Petti and Horton describetieir depositions how KNR
utilized the use of narrative reports. The Plémtote the following:

Lawyers at KNR had no say in deciding whether taioba narrative report in
the cases they were handling. Management atrtimediemanded that they do so, with
the decision to order the report based entirelthernidentity of the chiropractor who is
treating the particular client. Horton Tr. 300:25; Petti Tr. 78:23-79:12 (“[L]awyers
had nothing to do with whether or not there wasiaative report fee.”). Thus, certain
“preferred” chiropractors, including Defendant Flsrand other chiropractors from
Plambeck-owned clinics, “create” a narrative report'every single case or virtually
every single case.” Petti Tr. 284:23-285:6. KNBqured the reports “automatically,
immediately, as soon as the case comes in,” befoyene at the firm had an
opportunity to evaluate the relevant facid., 284:23-285:12; 317:22-318:1. Nestico
admitted that narrative fees were ordered fromelobsropractors as a “default” policy.
Nestico Tr. 313:21-25.

Plaintiffs’ Motion for Class Certification, p. 45.

The Plaintiffs point out that the “Plambeck Cliriitsvhich includes Akron Square
Chiropractic and Dr. Floros were among “the onlyrai@ve fees that get paid.” Ex. 26 Dr.

Floros confirmed that between 2013 and 2017, KN&RForos referred more than four

thousand clients to one another. Floros Tr. 168Al@ros prepared a narrative report in

! “plambeck Clinics” are those chiropractic clinmsned by Kent Michael Plambeck.
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virtually every case. See Petti and Horton trapser Petti testified that the narrative reports
had no independent value whatsoever and Lantz dpireereports did nothing to increase the
value of clients’ cases. Petti Tr. 277:9-12; lzaht. 267:9.

Insurance industry expert Larry Lee stated in Higlavit that Plambeck Clinics had
become the subject of fraud investigations and s $y several large companies and was
well known in the insurance industry for suspeaiedr-billing. Ex. 21.

Lee explained the chiropractors provided the repiorevery case regardless of any
apparent accident-related causation issues. ltidtaat these reports rarely contained
supportive information to document the treatmen¥jated to the law firm’s client. The
Plaintiffs point out that Dr. Floros admitted tltausation is basically assumed in the great
majority of cases KNR handles. Floros Tr. 117:8:21, 119, 120.

The Plaintiffs argue that it was clear to KNR’satieys that the narrative fee was a
“kickback” to compensate “preferred chiropractdi@” continuing to refer cases to the law
firm. Petti Tr. 277:1-12; 67:4-23; 80:5. Petstiéed that KNR’s operations manager, Brandy
Gobrogge believed that Nestico had “invented” taeative fee. Gobrogge believed that
Nestico had “invented the narrative report thingtidold Petti it was after Nestico “invented”
the narrative reports that “business really todK ofd. 68:15-21. A Plambeck Clinics
chiropractor confirmed as much when he asked Réit, was then unaffiliated with KNR
whether he would match the $200 that KNR paid fien¢ referrals and told him, “if you want
referrals from me, you’'ve got to get a narrativearé every time.”ld., 91:10-19; 283:4-13.
Another Columbus-area chiropractor told Petti thathad lunch with [Nestico] and [Nestico]
brought up the narrative report and if he wantegetonarrative reports — or produce narrative

reports as part of their relationship and [thearactor] said, no.d., 461:24-462:6.
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Further, Plaintiffs note that the KNR handbook &)} stated that the firm should
remit narrative fees to the doctors personallyarthan to the clinics through which they
operated their practices. Gobrogge Tr. 298:6-9;3x

Upon these facts, Plaintiffs seek certificatioraaflass that includes:

All current and former KNR clients who had deduchex their settlements a narrative

fee paid to (1) Dr. Minas Floros of Akron Square irGpractic, (2) all other

chiropractors employed at clinics owned by MichKeht Plambeck, and (3) certain
other chiropractors identified in KNR documents“agtomatic” recipients of the fee,
from KNR'’s founding in 2005 to the present.

Plaintiffs argue that these class members, inolydilass Representatives Norris and
Reid, are all entitled to damages and disgorgewieait narrative fees deducted from their
settlements on claims of fraud, breach of fiduciduyy, and unjust enrichment.

KNR for its part argues that the narrative repeetis not a “kickback” because this
allegation ignores the fact that KNR pays thistteall chiropractors and doctors that provide
them these reports, not just those that Plairtiéfige identified as “preferred chiropractors.”
Ex. Q. KNR argues that attorneys throughout Olareehbeen paying narrative fees for
decades. Nestico testified that KNR believes tlaatative reports are of value in settling the
cases of their clients. Lastly, KNR pays everyahiactor and doctor who provides a narrative
report. Relating to the class certification issIER argues that the treatment of each class
member was different and the content of each neeragport varies and the value of his report
is different.

Floros argues the narrative reports are necegsétigation in negotiating personal
injury claims. Floros points to the Affidavit obldn Lynette, Jr., an attorney with a personal
injury firm Slater and Zurz. Ex E. Lynette Aff. c8ording to Lynette, narrative reports are

useful in negotiating with claims adjustelc. This is because the narrative report explains the

causal relationship between the motor vehicle aettich which his client was involved, and
15
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the injuries sustainedd. The plain language used in narrative reports, tile ones provided

by Floros, make it easy for a layperson to undatstahat caused the injury, what the injury

was, what treatment was administered, and whatdtient’s prognosis idd. Lynette also

testified that Floros’ narrative reports are obgdiror the benefit of his clients in negotiating a

settlement and for use in anticipation of litigatitd. And, that it is separate expense of

litigation and not part of the health care treattnkh

Floros also points out a highly experienced inscesexpert, John Vallillo, provided an

affidavit on the benefits of narrative reports. $iated:

“One of those tools of evaluation is obtaining arative report from treating physicians
that provides basic information regarding the patiecluding brief medical history, a
record of the current injury or sickness includal@med and evident symptoms, a
diagnosis by the treating physician, a record efttkatment regimen, and a prognosis
of recovery. These reports also often includeiopmregarding causation. Rather than
deciphering volumes of medical records, the nareateport provides an efficient
method of evaluating each claim and is a commonment to be used by both claims
personnel and attorneys.”

Ex. C, Vallillo Aff.

Vallillo then testified that it is common for atteeys to obtain narrative reports and that

it cannot be inferred that the purpose is to imprbpdivert client funds to a chiropractor:

“It is not unusual, nor may an improper relatiopsbe inferred by an attorney’s
decision to obtain narrative reports in any sade injury cases. Many insurance
carriers request copies of narrative reports aatéemof course in evaluating injury
claims. Therefore, it cannot be said that it issual or unreasonable for attorneys to
request such reports as a matter of course. laxpgrience, the purpose of these
reports is to help get the case resolved. It cabaanferred that the purpose of the
reports is to improperly divert client funds tokaropractor.”

Floros further notes each narrative report is dlfferent. Ex. A; Ex G. Each report

has facts and opinions unique to each patientpéed include an outline of future risks, a

future care opinion, and estimated costs of futare.ld. These opinions are not boilerplate.
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Id; Ex. F, Petti Tr. 442-443; Ex. |, Reid Tr. 170-1385-337% Nor are these opinions readily
available anywhere in the medical recoidds Ex. H, Reid’s and Norris’ Medical Records.

Floros notes he reviews the patient’s entireditd this can take hours in some cases
and Petti himself estimated it would have takerrddat least an hour to complete Reid’s
narrative report.

Floros notes that Thera Reid denied the narragigert was fraudulent and Monique
Norris testified the reports had value but showdenbeen cheaper. Floros notes that Gary
Petti explained the reports are used to explain thlyplaintiffs’ injuries were different or
more challenging than they might appear from thetexts of the medical reports. Ex. 24.
Floros also notes that Petti even estimated thaphat an hour preparing Reid’s narrative
report. And finally Floros notes that in some casarrative reports are useful and you would
have to look at each case individually to deternifitiee narrative fee was a kickback payment
or was actually needed in case preparation. Petat 310, 311.

CLASS C — THE “INVESTIGATIVE FEE” CLASS

Putative Class C relates to KNR'’s practice of chyglients an across the board $50 -
$100 “investigation fee” to each client when ittlest their case. KNR portrays the payment as
reimbursement of a payment made to a specifiece$tigation” firm that worked on the case.
Plaintiffs assert the fee actually represents ts of basic marketing and administrative
functions which are already subsumed in the KNRingency fee contract, and for which
KNR could not lawfully double-charge its client&NR has charged this fee to the vast
majority of its clients since 2009, approximatef;@D0 to 45,000 of them. Nestico Tr. 132:18-

15; 136:15 -137:16.

2 Both Plaintiffs and their witness Petti testifigagt the narrative reports had information not fritvea medical
records. Both testified that narrative reports imiormation that was not boilerplate but insteadipalar to the
patient.
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KNR employees generally referred to the fee asgn*ap” fee reflecting its true
purpose: to sign clients as soon as possible goatteenot lost to KNR’s competitors. See e.g.,
Gobrogge Tr., 206:22-207:14. KNR pays the $5000b “investigators” after they meet with
a client to obtain his or her signature on the K&tigagement letter, collect any relevant
paperwork or information, and sometimes take phajags of any injury or damage the client
may have sustained. The evidence from internal KNNRils, and deposition testimony from
two of the alleged “investigators” make clear tkegh ups” serve as a means of quickly
procuring clients. Testimony from former KNR atteys similarly confirms the purpose of the
investigators was to assist the firm in obtainihgrts before they sign with a competing law
firm. See Lantz, Horton depositions. Plaintiffatetthe “investigators” only perform, at most,
basic administrative tasks that any law firm wolaéle to perform to adequately represent the
client.

Nestico defended the investigation fee by claintheg in addition to sign ups, the
investigators are “on the hook” to perform othemaustrative tasks or messenger services on
an ad hoc basis, as might be necessary on any gagen Nestico Tr. 602:19-604:21. But, the
firm’s list of criteria for the investigator’'s worbnly refers to basic administrative tasks relating
to the sign-up, including (1) the signed contingefee agreement and related “authorization”
and “proof of representation” forms; and (2) phatbshe client, the client’s insurance cards,
any visible injuries, the vehicle and related pelieport. Plaintiffs Ex. 29; see also Lantz Tr.
102:20-25 (explaining that the investigators gatteonly “the basic information,” such as
“name, address, how many people were involved, evteeget the police report” and then get
“the document signed.”). She further stated wheotantial client communicated with the
firm it was KNR'’s policy to send an investigatordign the client to a fee agreement within 24

hours and that certain chiropractic offices aldtmfeed the policy and requested KNR
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investigators to come to their offices to sign @ats to KNR fee agreements. Plaintiffs Ex. 28,
Affidavit of Amanda Lantz. Lantz stated the supgovs at KNR made it clear that the purpose
of sending the “investigators” was to avoid losthg potential client to another law firnhd.

She confirmed the “investigation fee” was charge@ anatter of firm policy whether an
“investigator” ever met with a client or nold.

Further, KNR charges the “investigation fee” evarcases where an investigator
performs no tasks at all. KNR documents and testirirom former KNR attorneys confirms
that investigators are compensated on cases datagpbasis, even where they perform no
sign-ups and no task at all in connection withdhge. Former KNR attorney Rob Horton
confirmed that “investigators” Simpson and Cze#irevpaid on a total of 22 cases that were
signed up on a single day across the state of @fuluding Toledo, Columbus, Akron,
Canton, Shaker Heights, Elyria, and Youngstown.

By this method, the firm compensates certain ingasgirs for other odd jobs the
“investigators” perform around the office, and edgmdly pays the salaries of functional
employees who serve as in-house messengers ace a$sistants. Plaintiffs argue the
“‘investigators” are functionally KNR employees, Wimg as part of the machinery for signing
up and retaining new clients. The “investigatais’the “sign ups” in accordance with specific
instructions contained in the KNR emails and reamd report their work on I-Pads provided
to them by the firm. The investigators do not ilweoKNR for the work, nor account for their
work at all, they rely exclusively on the firm toa@unt for the jobs they handled. Former
KNR attorneys testified that the investigators héner own offices at KNR, are in the office
every day, and are expected to be on call to haigireups and other small tasks similarly to
other full-time employees of the firm. Furtherailiffs argue the so-called “investigators”

lack any credentials to perform actual investigatio
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Plaintiffs assert KNR systematically and delibdgsateisleads its clients as to the true
nature of the “investigation fee.” The settlemer@moranda provided to KNR clients listed
the name of an “investigation” company and the amofimoney it would be receiving from
the settlement proceeds and clients are nevemn@drof the true nature of the “investigation
fee.” And, the settlement memoranda do not dggcthat the payments pertained to a “sign
up,” a failure that is especially misleading in ttetext of KNR’s constant promises to
prospective clients of a “free consultation.” Rtdfs’ Ex. 31. The initial consultation is
generally the only meeting a client may have wihth $o called “investigators” who merely
obtain the client’s signature for KNR contractsm#&nda Lantz confirmed that KNR attorneys,
including herself, “intentionally misled [KNR cli¢s] as to what those investigation fees
were.”

For its part, KNR argues that it charges a fixate regardless of the services provided,
and it is charged pursuant to the client contriaat allows for the deduction of “reasonable
expenses” from the client’s settlement or judgmddfendant Nestico stated in an affidavit
that the fee is a “pass through expense.” He éugkated that KNR utilizes between 10-12
different investigators who are not KNR employeed who perform a variety of services, four
of whom are former police officers. And, KNR prded affidavits of some of its investigators,
attesting to the variety of services performedudeig taking accident scene photos, obtaining
property damage photos at body shops, taking pludtdgent injuries, obtaining medical
records and bills, locating witnesses, delivering abtaining documents from clients, locating

clients who are not responding to correspondemukfing pleadings at various courthouses.

% Ms. Lantz, upon termination of her employment WiiNR, filed a report with Disciplinary Counsel rétay to
the investigation fee and other practices of theRfNm.
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Plaintiffs assert all named class representatMéBi@ams, Norris, Harbour, and Reid)
and Class C members are entitled to damages agorgésnent of all “investigation fees”
deducted from their settlements on claims of frdwdach of fiduciary duty, breach of contract
and unjust enrichment. Plaintiffs seek certificatof Class C: All current and former KNR
clients to whom KNR charged sign-up fees paid to@Mvestigations, Inc., MRS
Investigations, Inc., or any other so-called “intigetor” or “investigation” company, from
2008 to the present (i.e., the “investigative fles€’).

STANDARD OF REVIEW

The Ohio Supreme Court has defined seven preliggpite class certification under
Ohio Civ. R. 23(A) and (B):
1. anidentifiable class must exist, and the definitod the class must be unambiguous;
2. the named representatives must be members ofdbs; cl
3. the class must be so numerous that joinder of athbers is impractical;
4. there must be questions of law or fact common ¢octhss;
5. the claims or defenses of the representative gartigst be typical of the claims or
defenses of the class;
6. the representative parties must fairly and adetyuptetect the interests of the class;
and
7. one of the three Civ.R. 23(B) requirements mustdiesfied.
In re Consol. Mtge. Satisfaction Cas83 Ohio St.3d 465, 2002-Ohio-6720, 780 N.E.2d, 556
16, citingWarner v. Waste Mgt., Inc36 Ohio St.3d 91, 96-98, 521 N.E. 2d 1091 (1988)
Civ.R. 23 is not a “mere pleading standar&glix v. Ganley Chevrolet, Inc145 Ohio
St.3d 329, 2015-0Ohi0-3430, 49 N.E.3d 1224 f26.h&aCiv. R. 23 “imposes stringent

requirements for certification that in practice lexie most claims.Am. Express Co. v. Italian
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Colors Rest 570 U.S. 228, 133 S.Ct. 2304, 2310 (20%8§ also Wal-Mart Stores, Inc. v.
Dukes 564 U.S. 338, 345, 131 S.Ct. 2541 (2011). Faitarprove any class prerequisite “will
defeat a request for class certificatiolstammco, LLC v. United Telephone @6 Ohio
St.3d 231, 2013 Ohio 3019, 124, 994 N.E.2d 40&t{oih omitted). The party seeking class
certification bears the burden of proving that thagt the requirements of Civ.R. 23(A) and
(B) by a preponderance of the evidenCaillen v. State Farm Mut. Auto. Ins. C37 Ohio
St.3d 373, 2013 Ohio 4733, 115, 999 N.E.3d 614.

A court, therefore, must “carefully apply the dation requirements” and conduct a
“rigorous analysis” into whether the prerequisii@sclass certification under Civ.R. 23 have
been satisfiedd. This entails “resolv[ing] factual disputes relatito each [Civ.R. 23]
requirement and to find, based on those deternoingitiother relevant facts, and the applicable
legal standard, that the requirement is miet.'J16.

Nevertheless, “any doubts a trial court may ha/eoavhether the elements of class
certification have been met should be resolve@wof of upholding the class.Carder Buick
Olds Co. v. Reynolds and Reynolt48 Ohio App.3d 635, at 639, citiBjughman v. State
Farm Mut. Auto. Ins. Co88 Ohio St.3d 480 at 487, 2000 Ohio 397, 727.2H265.

1. Identifiable and Unambiguous Classes

For an identifiable and unambiguous class, Pldmniifust clearly identify the group of
claimants they seek to represent the lawsuit irmamar that permits identification of members
with “reasonable effort."Hamilton v. Ohio Savings Ban&2 Ohio St.3d 67, 72, 1998 Ohio
365, 694 N.E.2d 442 (1998). Here, each proposessés comprised of current and former
KNR clients who were variously charged fees inttiree separate allegedly fraudulent

schemes.
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The Plaintiffs argue that all three classes agatifiable from the Defendants’ patients
and client files, including the settlement statete@ach KNR client signed upon resolving this
case. Thus, all Class A members they say candndifi@d by the “reasonable effort” it would
take to review these documents that are in evéntd file. Hamilton v. Ohio Savings Bank
82 Ohio St.3d 67, 71, 1998 Ohio 365, 694 N.E.2d (44®8).

The settlement memoranda for each of the NamedeReptatives also confirm that
they each had the contested fees deducted froamtbent remitted to them by KNR: (1)
Named Representatives Norris, Harbour, and Reié wlearged $600, $3,000, and $3,900,
respectively, for payment to Ghoubrial under thegagouging scheme; (2) Named
Representatives Norris and Reid were charged $@D$150, respectively, for narrative fees
paid to Floros; and (3) all four Named Represeveativere charged the investigation fee. Ex.
30, Williams Aff., 13, Ex. B, Ex. 14, Harbour Aff]3, 114, Exs. B, D; Ex. 8, Reid Aff., {15,
Ex. E; Ex. 30, Williams Aff., 3, Ex. B; Ex. 11, N&s Aff., 113 Ex. E.

Because all three proposed classes are identifiedsie Defendants client files,
primarily through settlement statements that eadiRKlient signed upon resolving their
claims it is essentially a clerical task to weediodividuals who were not subject to the
fraudulent schemes at issue. Thus, the membergitgéor each class can be determined with
reasonable effort.

2. Class Membership

Class membership requires that the names Plaibgffsng to the class and class
members have the same interests and have suffexesitne injury shared by all members of
the class.

As demonstrated above, Plaintiffs argue they atsputably among the members of

the prospective classeSee generally Mozingo v. 2001 Gaslight Ohio L2 Dist., No.
23

Sandra Kurt, Summit County Clerk of Courts



CV-2016-09-3928 MICHAEL, KATHRYN 12/17/2019 11:45:38 AM ORD-FINA Page 24 of 56

27759, 2016-0Ohio-4828, 17 (class membership regirat plaintiff “have the same interest
and have suffered the same injury shared by all Imeesnof the class”). By virtue of having
paid fees in the three alleged fraudulent scheRlagtiffs have the same interests and suffered
the same injury shared by all members of the ¢lzetshe or she seeks to represent.
3. Numerosity
Numerosity means the size of the proposed clasgsnakmpracticable to join all eligible

members.

The plaintiffs argue that all three classes afeicsently numerous for purposes of Civ.
R. 23(A) because joinder of all prospective clagsmoers is impracticable. For Class A
Plaintiffs note that Dr. Ghoubrial’s personal injwlinic has treated thousands of KNR clients
since it opened in 2005 (approximately 1,000 mesjbéGhoubrial Tr. pp. 41, 151, 154-155).

As to Class B, the narrative-fee class, plainaifgue that there is no dispute that Dr.
Floros alone treated more than 4,000 KNR clierds lpetween 2013 and 2017. As noted
above, Floros prepared a narrative report in “egérgle [one] or virtually every single” one of
these cases, and as KNR documents reflect, otirepchctors did likewise, “automatically,”
for the cases they shared with KNR. Petti Tr. 884Horton Tr. 298:9-18; 300:15-25; 305:18-
19; Ex. 25 (Gobrogge Tr. Ex. 33 (“Updated Narratwel WD Procedure for Plambec [sic]
Clinics and Referring Physicians,” identifying “tbaly Narrative Fees that get paid
automatically”); see als@Ex. 26, Gobrogge Tr. 298:6-9, 301:24-313:10; Meslir. 340:23-
3441:1, Ex. 50 (same); Gobrogge Tr. 293:17-297E32 32 (same).

As to Class C, the investigation-fee class, tier® dispute that KNR has charged this
fee to “the vast majority” of its clients since Z)@pproximately 40,000 to 45,000 of them.

Nestico Tr. 132:18-15; 136:15-137:16.
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In summary, the plaintiffs argue that common sexuggests this Court could not
practically join the thousands of eligible claimaffom Classes A, B, and C as actual parties to
the lawsuit. Thus, all three classes are sufftbfemumerous and these numbers make joinder
impracticable.

4. Commonality

Plaintiffs argue that all three putative class rhem share common legal and factual
issues.

This requirement of class certification generadiguires that “common questions” and
“common answers” “drive the resolution” of clasaiois. Stammco, LLC. v. United Telephone
Co, 2013 Ohio 3019, 132. Civil Rule 23(A), Plairgifirgue, does not require “[t]otal
commonality.” Planned Parenthood Ass’n v. Project Jerich@ Ohio St. 3d 56, 64, 556
N.E.2d 157 (1990). Instead, only a single issuaroon to all class members will suffice.
Berdysz v. Boyas Excavatirig017 Ohio 530, 30, 85 N.E.3d 288 (8th Dist.)

And this rule suggests, a “common nucleus of dpardacts, or a common liability
issue” establishes commonalityamilton, 82 Ohio St. 3d at 77. Plaintiffs argue that
commonality does not disappear simply becauseuéestariations” exist between the claims
of individual class membersSan Allen, Inc. v. Buehre2014 Ohio 2071, 150, 11 N.E.3d 739
(8th Dist.). In fact, differences between classniers’ individual claims do not even merit
consideration in assessing commonality under Ci23A). Marks v. C.P. Chem. Ca1
Ohio St.3d 200, 202, 509 N.E.2d 1249 (19&%)tes v. Johnsqri43 Ohio App.3d 720, 733,
758 N.E.2d 1182 (4th Dist. 2001). Given the natfrENR’s high-volume business and the
routinized nature of the practices at issue, therd of all three sets of class-members present

various factual and legal “common questions.” édlims are primarily based in fraud, breach
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of fiduciary duty and unjust enrichment and theredats of these claims are subject to the

same proof.

Plaintiffs argue that the Class A price-gouginasslis derived entirely from a “common
nucleus of operative facts,” and “common liabilggues.” Specifically:

(1) Did KNR unlawfully conspire with chiropractors tolgit clients and direct
their treatment pursuant to a routinized coursecafe calculated to
maximize the Defendants’ profits?

(2) Did the Defendants conspire to inflate KNR clientsédical bills by the
administration of trigger-point injections and athmedical supplies and
healthcare for which the clients were charged atarmband unconscionable
rates?

(3) Did the Defendants mislead their clients into fangocoverage from health
insurance providers in order to avoid scrutinyasfd obtain higher fees for,
fraudulent healthcare services?

(4) Did the Defendants intentionally and serially fal disclose that the care
they administered was unnecessary and/or readdyfade from alternative
sources at a fraction of the price they chargedlieats?

(5) Did the Defendants intentionally and serially f&il disclose that their
relationships were viewed as fraudulent by autowi@sce companies
responsible for paying KNR clients’ claims, and sehus damaging the
KNR clients’ cases?

(6) Did Ghoubrial deliberately set out to administernaagny of the injections,
and distribute as many of the overpriced supplepassible, precisely to
enrich himself and his co-conspirators?

(7) Did KNR and Floros refer clients to Ghoubrial withe knowledge and
intention that his exorbitant charges would raise tost of settling their
claims and thereby increase the amount that KNRRoibs would collect
from the clients’ settlements?

(8) Did the Defendants intentionally disregard the miegaimpact that the
Defendant providers’ involvement had on the clientglividual cases
because it was more profitable to simply drive eatgr number of them
through their high-volume, highly routinized busssenodel?

(9) Are the Defendants liable for fraud, breach of €idlly duty, breach of
contract, or unjust enrichment based primarily ¢t tanswers to the
questions above?
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Plaintiffs Brief at pp. 67-68.
Plaintiffs argue that the Class B narrative fegggved entirely from a “common
nucleus of operative facts,” and “common liabilggues.” Specifically:
(1) Did KNR automatically pay a narrative fee to Drofféls and certain other
chiropractors as a matter of firm policy for evesynearly every KNR client they

treated?

(2) How and why did KNR differentiate between the chiactors who automatically
produced narrative reports and those who didn’t?

(3) Did KNR have legitimate reasons for automaticaliguesting a narrative report
from just these chiropractors?

(4) Did KNR attorneys have any discretion to decide tiweeor not to obtain a
narrative report from these chiropractors?

(5) Did KNR pay narrative fees to these chiropractaera &ickback, or a clandestine
means of compensating them for referring clients articipating in their price-
gouging scheme?

(6) Did KNR truthfully inform clients about these naiva fees?
(7) Are the Defendants liable for fraud, breach of idwy duty, breach of contract, or
unjust enrichment based primarily on the answetkdajuestions above?
Plaintiffs Brief at pp. 68-69.
Plaintiffs argue the Class C investigation-feessles derived entirely from a

“common nucleus of operative facts,” and “commaility issues.” Specifically:

(1) Was KNR having clients pay for a basic administ&atr marketing cost in
charging them in the “sign-up” fee?

(2) Were KNR'’s “investigators” truly involved in westigatory work?

(3) Were KNR'’s “investigators” functionally emplog® of KNR, in-house
messengers and office assistants who did not aperdependently from the
firm?

(4) Did KNR intentionally mislead clients about ttsggn-up” fee by
representing it on settlement memoranda as an arpaithto an “investigator”
or “investigation” company and by failing to dissithe true nature of the
charge?
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(5) Did the KNR engagement letters permit the fiondeduct charges like the
“sign-up” fee from clients’ recovery?

(6) Are the KNR Defendants liable for fraud, breaétiduciary duty, breach of
contract, or unjust enrichment based primarilyt@answers to the questions
above?

Plaintiffs Brief at p. 69.

Plaintiffs have demonstrated there is at leastquestion that is common to the classes
whose resolution would advance this litigation.e Hvidence of fraudulent intent and existence
of the scheme applies on a class-wide basis. &adifferences between Plaintiffs claims and
those of a putative class member do not defeatdhemonality requirement.

5. Typicality

The Plaintiffs assert their claims typify thoseotifier class members. The requirement
of typicality under Civ. R. 23(A) ensures “that tinéerests of the named plaintiffs are
substantially aligned with those of the clasBaughman88 Ohio St.3d at 484. Plaintiffs do
not have to demonstrate that their claims iderticahtch those of other eligible participants in
the litigation. Id.

To prove typicality, plaintiffs say they need oslyow the absence of any “express
conflict” between their interests and eligible olaints. Hamilton 82 Ohio St.3d at 77.

“Factual differences” will not render the plaingificlaim atypical if it “arises from the same
event or practices... that gives rise to the claifrth® class members, and... it is based on the
same legal theory.Musial, 2014 Ohio 602, at 24.

Plaintiffs say that no “express conflict” exisestiveen the Named Representatives and

members of the proposed classkismilton, 82 Ohio St.3d at 77. The Named Representatives

and class-members all had the allegedly unlawfat@és deducted from their KNR settlements

pursuant to the same schem&ge alsdxs. 8, 9, 10, 11, 14, 30 (affidavits of the fblamed
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Representatives Reid, Norris, Harbour, and Williaamsl former KNR clients Mr. Carter, and
Ms. Beasley). Plaintiffs and class-members alatheffectively identical fee agreements, and
the Defendants did not provide the Plaintiffs wathy special information about the allegedly
fraudulent fees that would threaten the typicadityheir claimsld. Thus the Plaintiffs claims
derive from the same events and practices that gse¢o the other class members claims.

6. Adequacy of Representation

To demonstrate adequacy of representation Plaraifl their counsel must prove their
capability to prosecute the litigation fairly andieguately on behalf of the class. “In making
this determination, courts consider two questid)sif the named plaintiffs and their counsel
have any conflicts of interest with other class rhem, and (2) will the named plaintiffs and
their counsel prosecute the action vigorously dmbieof the class?'Musial, 2014 Ohio 602,
127. A class representative is adequate provitsdhis interest is not antagonistic to that of
the prospective class membetd. The representative’s counsel is adequate ifathgers are
qualified, experienced, and generally able to cahthe proposed litigationld.

Here, Plaintiffs have all had the same allegedlpwful fees that KNR deducted from
settlements for all three classes and they all l@@esame interest in recouping the allegedly
unlawful charges as other class members and sakkgo on identical legal grounds. And,
there is no evidence to suggest that the namedt#fminterests are antagonistic to those of
other class members.

Named Plaintiffs and their counsel Peter Pattakesl(counsel), Josh Cohen and Ellen
Kramer do not have any obvious conflicts of intereish other class members and counsel
have demonstrated that they will prosecute the@aastigorously. Pattakos has experience in
complex litigation and has navigated this lawsaglously over three years; Josh Cohen and

Ellen Kramer (co-counsel) both have experienceaimdfing class action litigation.
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The Court finds Plaintiffs’ counsel are qualifiekperienced, and generally able to conduct
the proposed litigation.

7. Civ.R. 23(B)(3) Predominance and Superiority

Civ.R. 23(B)(3) requires that the court find “thihé questions of law or fact common to the
members of the class predominate over any questitasting only individual members
[predominance], and that a class action is sup&siother available methods for fair and
efficient adjudication of the controversy [supeitigt” Carder Buick-Olds Co., Inc. v.
Reynolds & Reynolds, Incl48 Ohio App.3d 635, 2002 Ohio 2912, 120, 775.Rd 531 (2nd
Dist.). This inquiry requires a court to balancestions common among class members with
any dissimilarities between them and if the cosigatisfied that common questions
predominate it then should consider whether argrradtive methods exist for resolving the
controversy and whether the class method is indagerior. Cullen, 2013 Ohio 4733, 129
(internal citations omitted).

Predominance exists where the gravamen of evesg aembers’ claim is the same.
Baughman88 Ohio St.3d at 489. The gravamen of the threposed classes of claims are (1)
whether KNR and its medical providers engagedfraadulent price-gouging scheme; (2)
whether the “narrative fee” functioned as a kickbhad (3) whether the “investigation fee”
constituted an unlawful double charge for overheguenses.

Given the nature of KNR'’s high-volume settlemenl ntthe routinized nature of the
practices at issue Class Representative allegd &rad a common business practice that is
typical of the claims. The legitimacy of all threlasses of charges will depend upon
generalized proof of their true nature that appdie®ss the board without variation from class
member to class memb&ullen, 2013 Ohio 4733, 130, and the court can resolesetissues

for all class members in a single adjudicati@antlin, 2018 Ohio 4607, 133.
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Certification becomes appropriate under Civ.R. 2@Bwhen (1) legal or factual issues
common to the entire class predominate over guestiaique to individual class members and
(2) a class action is superior to other availabé&hods for the fair and efficient resolution of

the case.

KNR argues that Civ. R. 23(B)(3) is particulargfevant in demonstrating that a class
action is not appropriate in this lawsuit. It rothat Civ.R. 23(B)(3) requires that “the court
find that the questions of law or fact common tsslmembers predominate over any questions
affecting only individual members, and that a clason is superior to other available methods
for fairly and efficiently adjudicating the contrensy.” Civ.R. 23(B)(3). This inquiry requires
a court to balance questions common among claserswith any dissimilarities between
them, and if the court is satisfied that commonstjoas predominate, it then should “consider
whether any alternative methods exist for resoltirggcontroversy and whether the class
action method is in fact superiorCullen v. State Farm Mut. Auto. Ins. Cb37 Ohio St.3d
373, 382, 2013 Ohio 4733.

In addressing the “Price Gouging Class,” KNR aggiimat it is critical to understand the
allegations underlying this Class. KNR notes ®laintiffs’ allegations are not just that of
“price gouging” but rather a “price gouging scheme™conspiracy.” KNR Brief at p. 8, citing
Pls. Mot. pp. 9, 10, 11, 75, 76. Itis not agaos Defendant, but all Defendants. It is not
three individual claims, but rather the combinatorconcert of actions that Plaintiffs’ claim
amounts to a “conspiracy.” To establish predomiealaintiffs must convince this Court that
there exists a set of evidentiary facts that wastéblish the existence of the alleged

conspiracy that affected each Class Member. Figicbncede their obligation to establish
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that in a “single adjudication,” all Class Membuesre victims of the conspiracy which they
specifically describeld., citing Pls. Mot. p. 74.

KNR argues that even if the Plaintiffs’ could ddish a conspiracy as to some class
members, it does not mean that the conspiracywedodll class members. In other words, a
conspiracy as to some does not make it commoret€liass. KNR argues that Plaintiffs’
claim that they can establish a body of commonewd that class members will prevail or fall
in unison is undermined by their own outline of doegnmon issues.

Plaintiffs’ list of common issues does not by litsatisfy the predominance
requirement. The necessary analysis is whethes thevidence or proof, common to all Class
Members, that allows a single adjudication to resohe issue for all Class Members. The
ability to set forth a laundry list of common quess therefore does not answer the question of
predominance. Courts have long cautioned agaitrishg any significant weight on such lists.
The Supreme Court, Wal-Mart Stores, Inc. v. DukeS64 U.S. 338, 349, 350, 131 S.Ct. 2541
(2011), addressed such lists as follows:

The crux of this case is commonality — the ruleureng a plaintiff to show that

“there are questions of law or fact, common todlass.” That language is easy
to misread, since “any competently crafted classpiaint literally raises

common ‘questions’.” Nagareda, Class Certificatiofihe Age of Aggregate
Proof, 84 N.Y.U.L. Rev. 97, 131-132, (2009). Frample, do all of us
plaintiffs indeed work for Wal-Mart? Do our managé&ave discretion over
pay? Is that an unlawful employment practice? Whimedies should we get?

Reciting these questions is not sufficient to abtdass certification.

*kk

What matters to class certification... is not thesireg of common ‘questions’ —
even in droves — but, rather, the capacity of asel@ide proceeding to generate
common answers apt to drive the resolution of itigation. Dissimilarities
within the proposed class are what have the pateiotimpede the generation
of common answers.
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See als&chmidt v. Avco Corpl5 Ohio St.3d 310, 314, 473 N.E.2d 882 (1984),
wherein the court stated that to predominate timencon question must represent a significant
aspect of the case and they must be able to blvedsor all members of the class in a single
adjudication.

KNR acknowledges that cases that involve a schemmeramon misrepresentation or
omission across the class are particularly sulbigecbmmon proof.Cantlin v. Smyth Cramer
Co., 2018 Ohio 4607, 114 N.E.3d 1260 (8th Dist.). eVlconsidering the predominance
requirement, the Supreme Court has found, KNR nttesit will be satisfied “when there
exists generalized evidence which proves or digg@n element on a simultaneous class-wide
basis...” citingCarder, supra Thus, KNR argues that Plaintiffs must establdmmon
proof” that would determine liability to all classembers in a single adjudication. Of
particular relevance is the requirement that alsslmembers were the subject of wrongful
conduct. KNR cites the Second District cas@eity v. Wal-Mart Stores, 1ncl48 Ohio
App.3d 348, 2002 Ohio 1211, wherein the plaintidsight to certify a class based on an
alleged practice where employees were presurraatk off the clock. In holding that
Plaintiffs could not satisfy the predominance regunent, the Court noted that the class
definition included employees who “were not exposethe alleged conduct of Walmartld.
at 352. The court stated:

Pettylater defined the class as including all 174,086t and present Wal-Mart

employees. Although this definition was not settfon the complaint or the motion for

certification filed byPetty, it was addressed by the trial court, which fothnat this

definition must also fail because it is clear frima evidence that not all putative class
members were required or permitted to work offdloek or miss meal breaks.

* * %
As defined, the persons who were exposed to the doct would be a subset of the
class rather than the class.If this type of class were permitted, plainti¥fsuld be
able to define a class as broadly as possiblecitntipe of netting a certain percentage
of injured members. This practice would renderdiass action vehicle unduly
cumbersome, and ultimately ineffective. Withowtedinition of the class related to
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plaintiff's theory of recovery, the trial court wiolihave to conduct individualized

inquiry with respect to each individual’'s expostoehe alleged conduct of Wal-Matrt in

order to determine whether the individual was thigect of tortious conduct by Wal-

Mart, which would obviate the purpose of classai
Id. at 354 (emphasis added).

KNR notes the requirement that all class memberst tmave suffered some damage to
satisfy the predominance requiremétlix v. Ganley Chevrolet, Inc145 Ohio St.3d 329,
2015 Ohio 3430, and plaintiffs must adduce commadezce demonstrating that all class
members suffered some injurid. at 337-338.

KNR notes that the first issue identified by Pldfa involves the allegation of its
unlawful conspiracy with chiropractors to solidieats and direct their treatment through a
course of care to maximize KNR'’s profits. KNR agguhat Plaintiffs must show that all of the
class members were “unlawfully solicited” by theeged conspiracy. Predominance exists,
KNR argues “if all Class Members will prevail oilfen unison.” Musial, 2014 Ohio 602, 32.
KNR argues the evidence of unlawful solicitationt@gach Class Member is not common.
Some Class Members came to KNR as former clientsput any solicitation by KNR or any
chiropractor. These Class Members could not beithiens of an unlawful conspiracy to
solicit. Some Class Members were referred to KNRaaily members of KNR employees —
again without solicitation, let alone an unlawfohspiracy. Other Class Members were
solicited through a KNR advertisement and becam®& KKhents without involvement of any
chiropractor. Some Class Members were directligisedl by Dr. Floros via a telephone call
without any involvement of Dr. Ghoubrial or KNR.

KNR argues, the Court need look no further thanpitoposed class representatives to
understand the different methods of solicitaticet hrought a Class Member to KNR. Dr.

Floros is the only chiropractor identified as pefrthe solicitation conspiracy. Yet, he had no

involvement in five (5) of the seven (7) KNR capessued by four (4) of the Class
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Representatives. Ex. N, Nestico Aff. Class Regmetive Thera Reid was referred to KNR by
Akron Square Chiropractors. Ex. F, Reid Tr. p..1&ichard Harbour was represented by
KNR on four (4) different occasions and originatigme to KNR because of radio
advertisements. Ex. G, Harbour Tr. p. 22. Monijoeris was recommended to KNR, either
by her aunt, Carolyn Holsey, or by her uncle. EBxNorris Tr. p 16; Ex. DD, Holsey Tr. pp.
82-83. Member Williams was related to a KNR seaneby marriage. Ex. J, Williams Tr. p
65. Former Class Representative Mathew Johnsomef@sed to KNR by his roommate’s
father. Ex. BB, Johnson Tr. p. 151. KNR arguesrttethods of solicitation or instances of no
solicitation that led a client to KNR are limitless

Plaintiffs’ first issue simply asks “Did KNR unldwlly conspirewith chiropractors to
solicit clients...” KNR Brief at p. 14, citing PI8lot. P. 67 (Emphasis in original). To address
this issue on a class-wide basis, first it wouldch be determined whether each Class
Member treated with any chiropractor and then deatity of the chiropractor would have to
be established. Some Class Members did not ti¢atwy chiropractor, yet they are within
the class definition. Evidence for each identifediropractor would have to be presented to
determine if they were involved with a KNR conspydo solicit. The adjudication of whether
a solicitation conspiracy existed between KNR ahddpractor “A,” who treated certain Class
Members would not adjudicate the issue for Clasebirs who treated with Chiropractor “B,”
“C” or “D.” KNR has referred Class Members to oetdozen chiropractors throughout Ohio
over the eight (8) year class period. Ex. N, Nesfiff. KNR argues that Plaintiffs have not
attempted to establish a common scheme among ttentified chiropractors and KNR, and
there is a total lack of evidence that all classnoers were “subjected” or “exposed” to the

wrongful conduct as required by tRettycourt.
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KNR further argues that Plaintiffs have outlineddence of various referral
relationships between KNR and certain chiropradtoas they claim arquid pro quo
relationships and whether these relationships atrtousn “unlawful conspiracy” is a question
left for a merits determination. What is relevamtlass certification, KNR says, is whether
these relationships existed with the unidentifieotapractors that treated Class Members.

KNR notes that the Plaintiffs allege thagd pro quorelationship existed between
KNR and Dr. Ghoubrial, but Rob Horton did not renbemever referring a client to Ghoubrial,
Gary Petti never did, and Amanda Lantz said edetwiould have to be examined to see if
KNR referred its client to Dr. Ghoubrial. KNR adsithat their office manager, Brandy
Gobrogge admitted to directing KNR attorneys t@relieir clients to certain chiropractors, but
in practice KNR attorneys did not abide by her esdeSee Ex. A, Phillips Tr. at 185. Phillips
testified that toward the end of his time at KNRdmén't follow Gobrogge’s directions. Ex. A,
Phillips Tr. 161-162. KNR argues that even if aawful quid pro quorelationship existed
with some chiropractors there is no evidence tex with all chiropractors that treated Class
Members. KNR argues that at least two of theoragtys did not always participate in tipad
pro quopractice negates the existence of a class-widgipeahat is the heart of Plaintiffs’
unlawful solicitation claims.

KNR further argues that in many instances Class\bigs never saw Dr. Floros, the
only chiropractor named as a Defendant and thusptikel not have possibly conspired to
direct any aspect of these Class Members’ treatmBmis portion of the class would need its
own adjudication. What the unidentified chiroprastdid or did not do to direct Class
Members’ treatment would be subject to evidenceipeo that chiropractor and his Class
Member patients. Additionally, some Class Memlvegse treated by Dr. Ghoubrial before

becoming KNR clients.
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KNR notes that the care provided by Dr. Floros #nredunidentified chiropractors to
each class member was not the same and the redsoos recommended his patients see Dr.
Ghoubrial would have been different.

The second issue KNR addresses is the allegdtatritie defendants conspired to
inflate KNR clients’ medical bills by the adminiation of trigger point injections and other
medical supplies and healthcare for which the tdievere charged exorbitant and
unconscionable rates. KNR argues that this isstigses on a “conspiracy” to charge
“exorbitant or unconscionable rates” by Dr. Ghoabaind the cost of trigger-point injections is
put at issue. The cost of trigger-point injectieasied over time and certainly since 2010, the
start of Plaintiffs’ Class. Ex. O, Ghoubrial AfPlaintiffs’ issue, however, is not limited to just
charges for trigger-point injections, it also imbds “medical supplies” and “healthcare.” What
“medical supplies” and the corresponding cost asldttes to each Class Member would have
to be determined. What “health care” and its tmseach Class Member would have to be
identified. Once determined, there would needet@ib adjudication of whether each of the
charges for each Class Member were exorbitant constionable. Not only have Dr.
Ghoubrial’'s charges changed over the eight (8) gteass period, but what was considered a
reasonable cost for medical supplies and carelesged over the eight (8) year class period.
Ex. O, Ghoubrial Aff.

KNR states, what Plaintiffs ignore is that whatekevant is not what Dr. Ghoubrial
charged but rather what he accepted as reimbursdroenthe Class Members’ settlements.
All physicians and hospitals charge more than tg@ept from Medicare, Medicaid and
insurance companies. KNR discounted nearly ev@gtts medical reimbursement to Dr.
Ghoubrial. KNR argues that Plaintiffs ignore thgpect of the case. For some Class

Members, KNR discounted the medical reimbursenebirt Ghoubrial by 98%. EX. N,
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Nestico Aff. While in others, it was 88%, 82% @9% and in some, there was no discount.
Ex. N, Nestico Aff. In each of these instances, Gioubrial accepted the reduction as
satisfaction of his charges. KNR asserts, Pldamti&nnot rationally claim, let alone establish,
that every discounted reimbursement to Dr. Ghouim@as excessive. Such a determination
would require a case by case evaluation.

KNR also states, during certain times in the ctaessod, different KNR lawyers
handling the individual cases would determine aegbtiate the reduction with Dr. Ghoubrial.
Ex. W, Angelotta Aff; Ex. X, Zerrusen Aff. Duringther periods, Nestico would make the
final determination as to the reduction after armemendation by the individual attorney. Ex.
N, Nestico Aff. KNR argues Plaintiffs have not evattempted to establish that each of these
KNR attorneys were part of a conspiracy to priceggotheir Class-Members-clients and
without such proof, the empty allegations of aslasde conspiracy must fail.

KNR argues there is no common evidence that cadiladicate this issue for all Class
Members. A trial court determination of whethes "#ctual, agreed upon payment to Dr.
Ghoubrial of $400.00 for a trigger-point injectioras exorbitant would not adjudicate the same
claim of a Class Member who only paid $100.00.

KNR argues there is no common proof that theyedisheir clients into foregoing
coverage from health insurance providers in ordevbid scrutiny of, and obtain higher fees
for fraudulent healthcare services. KNR notes #hsignificant percentage of Class Members
had no health insurance coverage and thus araediftbom those members who did have
insurance. They note also that most physicianswtlwait for payment during the pendency
of a Class Members lawsuit and even if 80% haveraree coverage that does not establish a

class-wide allegation.
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Equally significant KNR argues is the fact thatiRtiffs claim that each of the
Defendants “misled” the Class Members into foregdiealth insurance coverage. Some Class
Members never treated with Dr. Floros, so he cooldhave misled them. An adjudication
against Dr. Ghoubrial or KNR would not bind Dr. Fe. This group of Class members would
be subject to their own adjudication. Other Cldgsnbers began treatment with Dr. Ghoubrial
or Dr. Floros before becoming KNR clients. Anyegkkd misrepresentation concerning health
insurance would have occurred before KNR met tles€Member. These Class Members
would be subject to yet another adjudication. €Representative, Richard Harbour, had
health insurance but chose not to use it for arth@imedical bills related to his auto accident.
Ex. G, Harbour Tr. p. 20. Mr. Harbour is not thdyoClass Member who chose not to use his
or her own health insurance. Some clients forego bwn coverage for fear it will affect their
premiums. Ex. N, Nestico Aff. This is yet anothestinct fact pattern with different liability
implications.

Plaintiffs make the sweeping allegation that Clesnbers “end up paying more for
this care than it would have cost them to simply thaough their health insurance policies.”
KNR Brief at p. 28, citing PIs. Mot. p. 77. Like snany of Plaintiffs’ class-wide allegations,
KNR argues there is no way to determine their trathout looking to the facts of each case.
When a Class Member uses his or her health inseyamast will pay a deductible and co-pay.
What the health insurance pays will be reimbursetthé insurance company from the Class
Member’s settlement, pursuant to the subrogatiansd in the insurance policy.

In discussing the fourth issue in the Price Gog@itass, KNR notes that Defendants
intentionally failed to disclose that the care tlaglyninistered (the doctors) was unnecessary
and readily available from alternate sources aaetibn of the price and the KNR Defendants

knew it. KNR argues the claim is ill-suited foclass action because each patient’s care was
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different. Ghoubrial Tr. 65-69; 117-124. KNR algues that the plaintiffs’ claim that trigger
point injections are not indicated for the treatinaracute pain according to “all available
medical research” is simply false. KNR refers taadomized study in the American Journal
of Medicine (2019) which refutes Plaintiffs’ claim.

As to issue five in the Price Gouging Class, KNBuas that just because some
insurance companies viewed the Defendants symbtationship with each other as
fraudulent and damaging to KNR'’s clients does ramglate into class-wide knowledge
regarding all insurance companies dating back i®2&NR argues that to determine whether
or not each Class Member was damaged in this fastoald be highly individualized and
probably not possible. It would involve recreatearh file and attempting to understand the
thought process of each insurance company in degidisettle the claim at the specified
amount. Then, a determination would need to beenaado whether the settlement would have
been higher, lower or the same had Dr. Ghoubrilagrges been less. In this regard to Dr.
Ghoubrial, KNR noted that treatment by Dr. Ghoubraxied. Some received trigger point
injections, some did not. Some were prescribed JEMits, some were not. KNR argues that
there are no common facts that would allow thises® be resolved in a single adjudication.

Issue six involves Plaintiffs’ claim that Dr. GHwial deliberately set out to administer
as many of the injections and distribute as marth@fverpriced supplies as possible to enrich
himself and his co-conspirators. KNR argues thiatissue provides an illustration of why the
predominance requirement cannot be satisfied. lKMfRes that bad intentions, unacted upon,
do not constitute a cause of action and the caréged to each Class Member must be
examined to determine whether Dr. Ghoubrial in tadtberately injected and/or distributed as
many medical supplies as possible to each ClasshidenKNR also asserts that Plaintiffs’

overriding argument that Defendants created a vitbiegnspiracy and thereafter, there is no
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need to establish that each Class Member was se@)jecand harmed by the wrongful
conduct is contrary to the holdingsRetty, Felix, andGanley supra

The seventh issue outlined by Plaintiffs is akofes:

Did KNR and Dr. Floros refer clients to Dr. Ghowdbrvith the knowledge and
intention that his exorbitant charges would raisedost of settling their claims
and thereby increase the amount that KNR and DroElwould collect from
the clients’ settlements?

KNR addressed this by observing that Plaintifisnsé¢o indicate that KNR knew that by
referring Class Members to Dr. Ghoubrial, KNR worddeived a larger attorney fee.
(“...increase the amount...KNR would collect...”). Thelyway KNR'’s contingency fee
would increase is if the client’s case settledadmigher amount. This is what Plaintiffs appear
to indicate when they state “raise the cost ofisgtt Under most circumstances, if the
settlement amount was “raise[d],” the Class Memibauld receive more money. If KNR
acted with knowledge and the intention to incrahgesettlement amount received by each
Class Member, how is this actionable? If this éase were true with respect to some Class
Members and not others, it is yet another instavtuere class-wide harm is absent.

The eighth and final issue raised by Plaintiffshia Price Gouging Class is as follows:

Did the Defendants intentionally disregard the tiggampact that the
Defendants’ providers’ involvement had on cliemtslividual cases because it
was more profitable to simply drive a greater nundfeéhem through the high-
volume, highly routinized business model?

KNR contends the allegation in issue eight cont¢tadssue seven. In any event, KNR
argues that there is clearly no common proof taegkithese issues in a single adjudication
because common evidence would not predominateingimidualized inquiries.

KNR argues that it is absolutely true that theddefants never told any Class Member

that Dr. Ghoubrial’'s charges were exorbitant, bhere the Class Members’ charges were not

exorbitant, there was no misrepresentation. SeR Khkf at p. 37. They argue also that to
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determine whether there was a misrepresentatifailore to disclose requires an individual
Member inquiry. Common, wrongful, class-wide cocids what is required, KNR argues to
establish predominance. Also, KNR argues that uned-settled Ohio law, Plaintiffs must
prove causation and damages in order to recoveagesifor a breach of fiduciary duty.
Strock v. PressnelB8 Ohio St.3d 207, 527 N.E.2d 1235 (1988).

KNR notes that the Plaintiffs seek disgorgemerslifiees collected by Dr. Ghoubrial,
Dr. Floros, and the KNR Defendants pursuant ta ghece gouging scheme. KNR argues the
disgorgement remedy sought against KNR requirasithuhl evidence and inquiry with
respect to each Class Member. Complete forfedtiean attorney’s entire fee is not automatic
as Plaintiffs suggest. The extent of the disgomrg@ns limited to the amount of the profit or
fee generated by the wrongdoing. The Restatenfehed.aw 3d, Restitution and Unjust
Enrichment, 851 Enrichment by Misconduct; DisgorgaimAccounting states that it is not the
total gain (attorney fees) that is subject to diggment, but rather the amount of the gain
resulting from the wrongdoing:

Disgorgement does not impose a general forfeiDedendant’s liability in
restitution is not the whole of the gain from antaed transaction, but the amount
of the gain that is attributable to the underlyimgpng. Restatement 3d,
Comment 1.

KNR argues that Plaintiffs request that the Defenisl disgorge their profits would
require the evaluation of the lawyers work for e@tdiss Member. For example, they note
some cases were settled without suit, in sometavasi filed and extensive discovery took
place, and in some cases were tried to a jury. Kbiftedes that the existence of disparate
damages alone does not prevent class certificdtieng are exceptions. They poinftetty,

supraat 356, where that court stated:

With regard to the issue of differing damages, wteithat the “overwhelming
weight of authority” indicates that class certifioa should not be denied solely
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on the basis of disparate damagesmilton v. Ohio Sav. BanB2 Ohio St.3d
67, 81, 694 N.E.2d 442 (1998). However, dispadlateages may present an
adequate basis for denial in some cases. Id. 8 &I8d 67. In this case, the
damages are not susceptible to class-wide pro@usecthere is no acceptable
method of computing the damages on a class-wide.bdherefore, we find
that the disparate damages supports the denibéaflass certification.

Lastly, KNR argues there is no law which would o the total disgorgement of “all
fees collected.”

Next, KNR addresses the claim by the putative &teve Fee Class that the narrative
fees charged by the chiropractors used by KNR werthless and were nothing more than
“kickbacks.”

The proposed Narrative Fee Class includes:

All current and former KNR clients who had dedudtexn their settlements a
narrative fee paid to (1) Dr. Minas Floros of Aki®quare Chiropractic, (2) all
other chiropractors employed at clinics owned bghdel Kent Plambeck and
(3) certain other chiropractors identified in KNRatiments as “automatic”
recipients of the fee, from KNR’s founding in 20@bpresent.

KNR notes that Plaintiffs make their claim that tieerative fees are worthless based on
four lines of testimony from Gary Petti whereindtates that the narrative reports were of “no
independent value.” KNR argues that Petti latdrisndeposition agreed that to assess the
value of a Class Member’s narrative report wouldesel on the specific facts of the case, to
wit:

Q. So you’'d have to look at each individual cassde whether a report was
necessary?

A. Yeah. There’s no way to do it on virtually evey one of them.

Q. You can't just blanketly say none of the casssdna report, you can’'t say
that, can you?

A. Right, that's fair.

Q. And again, you'd have to look at the medicabrds, talk to the attorney
who was involved in the case, talk to the claimarexer, there’s all sorts of
things you’d have to look at, fair?

A. That's, generally speaking, fair.
Ex. B, Petti Tr. pp. 324-325.
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After reviewing the narrative report of the Cld®spresentative Thera Reid, Attorney
Petti testified:

Q. And to know whether this particular narrativpag was beneficial or not,
you’d have to look at this case and all the recarts$ the negotiations, true?
A. Yeah, that's true.
Q. That's true for every case, isn’t it?
A. ltis true.

Ex. B, Petti Tr. p. 339.

Attorney Petti further outlined the various fasttinat would need to be applied in each
case to determine the value of the narrative (gdisting injuries,” “future pain,” “future
care,” “causal relation”). Ex. B, Petti Tr. pp.8B311. He also admitted that if a case is in
litigation, narrative reports are “mandatory.” Bx.Petti Tr. p. 418. The value of each
narrative report would vary depending on the appin of these factors.

Plaintiffs also alleged “the narrative reports @egontain any information that is not
readily apparent and easily accessible from tlentd medical records.” Pls. Fifth Amend.
Comp. 765. But KNR asserts, looking no furthenttiee Class Representative’s narrative
report belies the truth of this statement. AttgrRetti reviewed the narrative of Class
Representative Thera Reid at his deposition:

Q. Okay. And, in fact, this has, if you look doantwo paragraphs from the
bottom where is starts, “Thera Reid sustained,jaiisc and ligamentous
injury.” Do you see that?

A. No, I'm not looking there.

Q. Four lines up from the bottom.

A. Four lines, yes, | see it.

Q. And it says, “The cost to stabilize her comtitover the next year is
approximately $5,000.” Did you see that?

A. Yes, | did.

Q. And that’s information you didn’t find in theedical record, true?

A. That is true.

Q. And if you look at the next line where it talkisout reasonable chiropractic
probability and a necessity as a result, that wasrthe medical records, was it?
A. It wasn't, no.

* k% %
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Q. - - these risk factors will serve to signifidgribwer the threshold for injury
and increase the probability for long-term symptorfikat wasn't in the
records, was it?
A. Not that | saw.
Q. And the next line wasn't in the records eittvesis it?
A. Not that | saw.

Ex. B, Petti Tr. pp. 335-336.

Thus, comparing the narrative and the medicalroscof Thera Reid (Class
Representative) reveals that her narrative contnsutline of risk factors, a future care
opinion and estimated costs. These opinions wer&eadily available” in the medical
records. In fact, they were totally absent fromieeords. Whether some, all, or no other
Class Member dating back to 2005 have a narraiimies to that of Reid can only be known
with an investigation into the records and repoftsach Class Member.

Where a client has suffered an injury with pernmamamification, a statement of
“prognosis” in the narrative that is not in theorts is of considerable value KNR contends.
An opinion in the narrative of this need and it8reated cost of future care is of significant
value. Whether this statement of prognosis ifiérhedical records would need to be
examined for each case. If a client’s case islinis Cuyahoga County, a narrative is required
by local rule. Cuyahoga County Local Rule 21.%rt@inly, where a narrative is required by
law, it is not “worthless.” Where the medical red®are voluminous, not organized well, and
handwritten, a typed, organized narrative has aevdifferent that a case where the records are
typed and well organized. Some insurance compameésdjusters request narrative reports.
Ex. CC, Vallillo Aff.. The thousands of differergcords for each class member were prepared
in different offices, by different chiropractorsenfourteen (14) years.

Plaintiffs further attempt to create class-widendges by alleging “the narratives never

contain any information that is not readily appa&iemd easily accessible from the client’s

medical records.” Pls. Fifth Amend. Comp. 165; alse Pls. Mot. p. 47. KNR disputes
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Plaintiffs claim that KNR did not obtain narrativeports from any other chiropractors other
than the “preferred chiropractors.” KNR Brief,icg Pls. Mot. p. 48 (“....decision to order
[narrative reports] is based solely on the idertdityhe chiropractor.” Id. at 45). KNR states it
has ordered, received and paid for narrative regotn hundreds of different chiropractors
and doctors throughout Ohio, dating back to 20@gifming of Class period). Ex. Q, Major
Aff. Most were and are not on Plaintiff's looselgfined list of “preferred chiropractors.”

Next, Plaintiffs allege that narrative reports ardered as “soon as the case comes in,
before anyone at the firm has an opportunity teerethe relevant facts.” KNR Brief at p. 5,
citing PIs. Mot. p. 45. KNR asserts that thisnether attempt to create a class-wide practice.
This allegation is based on the testimony of AgrRetti, who admitted he had no first-hand
knowledge of when narratives were ordered. EXPdti Tr. 318. The practice was to request
narrative reports at the completion of the cliettemtment. Ex. D, Nestico Tr. pp. 278-279.

KNR claims that Plaintiffs ignore the evidentiagcord when they claim the narrative
fee was paid to “certain selected chiropractorspediately upon referral” of the client to those
chiropractors. Pls. Mot. p. 44. First, KNR sdyss statement is made without any citation of
support because there is no support. The onlyesstthat addressed this allegation directly
was KNR Operations Manager, Brandy Gobrogge. Wisied by Plaintiffs’ counsel if KNR
paid for the narrative fees at the time a cliens wigned up, her response was “no never.” EX.
E, Gobrogge Tr. p. 290. She further testified ISR only paid for reports that were actually
prepared by the chiropractor or physician. ExGBbrogge Tr. 289.

Plaintiffs next attempt to create a class-widengaoing by claiming that “...clients
pay a narrative fee on every case involving certhiropractors.” KNR Brief at p. 49, citing
Pls. Mot. p. 45. Again, this is supported soleptte testimony of Gary Petti. Ex. B, Petti Tr.

p. 284. Mr. Petti worked at KNR for less than nfBemonths in 2012, and he only worked on
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KNR cases for a fraction of that time. Ex. Y, PAff. His testimony and affidavit reference
only narratives from Dr. Floros and Plambeck-owaolktics. KNR notes that Plaintiffs
proposed class covers fourteen (14) years anddaesla group of all chiropractors described as
“certain other chiropractors identified in KNR docents as ‘automatic’ recipients of the fee,
from KNR'’s founding in 2005 to present.” KNR Briaf p. 49, citing Pls. Mot. p. 50. KNR
argues that Plaintiffs have failed to establisteaszwide harm. To do so would require
individual inquiry as to the value of each Classmiber’s narrative report and Plaintiffs
attempt to establish a class-wide practice of wdoigy is lacking in evidentiary support.

KNR argues that certification is improper becacs@mon evidence does not exist to
prove that all or any class members were injutedR notes that in most cases KNR
negotiated significant reductions in Dr. Ghoubgdlills so that determination of whether any
individual paid more than a reasonable amount dammadetermined by common evidence.
KNR notes that a presumption of injury is uniquelass actions involving antitrust claims and
Plaintiffs cannot prove than all class membersesatf some damage. KNR argues that the
requirements for class certification in antitrusgation do not undergo the same rigorous
scrutiny as seen in other cases because clasasati® a necessary part of safeguarding our
economic system from antitrust violations.

KNR citeslce v. Hobby Lobhy2015 U.S. Dist. LEXIS 131336 (N.D. Ohio 2015)
wherein the court found that the inflated baseepdid not create any damages if the discount
results in a reasonable price. KNR cites two otlases which make no sense stating that a
person suffers no injury when he purchases anatean inflated price because it is after all an
“arms length” transaction. (Citations omitted farogl reason).

KNR argues that the Plaintiffs cannot meet thelpn@inance requirement because

individual evidence of what Plaintiffs claim thelyauld have paid under their insurance will
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need to be presented and information regardingagoapd deductibles would be necessary to
determine the out-of-pocket expense for each memEIR notes that Dr. Ghoubrial’s price
reductions ranged from 98% to 0%.

KNR argues that in the present case individuabtiatjons are so “inherently diverse”
that one Class Member might pay $150.00 for arceffisit with Dr. Ghoubrial while another
might pay $15.00. One Class Member might pay LDfor a trigger point injection while
another might pay $50.00. KNR argues that the aoiithe Ghoubrial discounts were
negotiated by a dozen different attorneys and wWependent on the facts of each case. Lastly,
KNR argues that the addition of the claim under.R@23.34 does nothing to cure the
Plaintiffs failure to identify a set of evidentiafgcts that would establish the existence of a
conspiracy between Dr. Floros, Dr. Ghoubrial, atNRK

Ghoubrial makes similar arguments about clas#fication. He argues that the class
proposed against him is simply uncertifiable asufamds of mini trials would be required to
determine the viability of each patient’s claim$id@brial argues that the Plaintiffs fail to
demonstrate that the claims can be adjudicatedsingde trial. He argues that that when
common questions of fact and law exists, the s=alé is whether common answers to those
questions exist for all class members. He clamsanswers are widely varied dependent on
the individual lawyers, clients, claims examinémsurance companies and health care
providers involved.

Ghoubrial argues that the Plaintiffs ignore thiéedént roles of the defendants. He
notes the lawyers do not control the medical catkthe healthcare providers do not control
the lawyering. The lawyers do not control the roabicosts and the healthcare providers do
not control the contingency agreement or settlerdesttibution. Ghoubrial argues that he

never allowed a law firm to dictate or direct hisdital care and Plaintiffs have failed to
48

Sandra Kurt, Summit County Clerk of Courts



CV-2016-09-3928 MICHAEL, KATHRYN 12/17/2019 11:45:38 AM ORD-FINA Page 49 of 56

provide any evidence that any single class membetdihave netted any more money without
Dr. Ghoubrial's involvement.

Dr. Ghoubrial argues he complied with the stanadrchre in recommending his
patients have trigger point injections or use THMEs. Ghoubrial argues there would have to
be individual trials to determine whether he chdrgeorbitant prices for medical devices and
injections. Ghoubrial argues that Plaintiffs antarps theories require an individual analysis
of:

* Each patient’s individual medical treatment;

* The amount Clearwater Billing, LLC accepts as payne full for the medical
treatment;

* The reasonable charges for this treatment basedevailing standards for the
precise treatment during a precise period of tiasetiie Complaint spans 10
years)

* The quality of their medical treatment (necessaryhjust enrichment
analysis);

* How much of the charges were paid by the “settlairartion as opposed to
“medical payments”;

* A determination of the impact of the care on thtendte settlement and net to
the class member;

* The reasonable value of the medical treatment.

In Stammcpsupra the Ohio Supreme Court held that a trial coupteamitted to
consider the merits in determining whether classfation prerequisites are satisfieBuke
v. Wal-Mart Stores, Ingsuprg followed. The court noted that the office of R@3(B)(3)
certification ruling is not to adjudicate the cassther it is to select a method best suited to
adjudication of the controversy fairly and effidilgn citing Amgen v. Connecticut Retirement

Plans & Trust Funds568 U.S. 455, 133 S.Ct. 1184, 1191 (2013).
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Evidence was presented that many of Dr. Ghoubnuatgents were administered trigger
point injections and sold TENS units and back bsadévidence was presented that Dr.
Ghoubrial substantially overcharged his patientgtiese items. There was evidence that only
Nestico was authorized to reduce Dr. Ghourbrialls Bnd the reductions when they were
made to by only a twenty percent reduction. (Pettat 103). There was evidence presented
that although more than 50% of Dr. Ghoubrial’'s pagd injury patients were covered by some
form of health insurance, he required the patiemtaake payments out of the settlement
proceeds. Itis also undisputed that KNR prep#redetter or protection on Ghoubrial’s
stationary to insure the payment was made. leigr¢hat payments made to Dr. Ghoubrial in
this manner insured the charges he made would escaptiny by the insurance carriers and
other government agencies.

While there is some considerable dispute in theicaéfleld whether trigger point
injections or TENS units are effective, the Couitt accept for the purposes of this motion that
they are effective.

The argument by Dr. Ghoubrial and KNR that theeereo common questions which
predominate because some of Dr. Ghoubrial’s patiesteived a reduction in their charges for
these items is not persuasive. Although all clasmbers will have to show they suffered
some damage their individual differences will netedt class certificationvinci v. American
Can Co, 9 Ohio St.3d 98, 101 (1984).

Judge Hensal of the Ninth District wrote an excl@pinion joined by her colleagues
in Mozingo v. Gaslight Ohjd_LC, 2016 Ohio 4828. The case involved a clas®a brought
by a mobile home park tenant for breach of conta#leging that an undisclosed fee was
included in the tenant’s monthly gas bill and theant was paying a higher rate for gas than

the park was paying the gas company. Judge Hebsatved:
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Upon review of the record, it appears that allhef tenants of the park were
subject to the same natural gas policies, regardieshether they had a written
lease or rented on a month-to-month basis. Acngtgli it was reasonable for
the trial court to conclude that common questidnsttether the Waligas and
Gaslight Ohio breached their contracts or the ReVv{Sode when they charged
their tenants a meter-reading fee and an increasedor gas “represent a
significant aspect of the case [which is] able@adsolved for all members of
the class in a single adjudicatiorStammcp2013 Ohio 3019 at 156, 136 Ohio
St.3d 231, 994 N.E.2d 408, quotiSghmidt v. Avco Corpl5 Ohio St.3d 310,
313, 473 N.E.2d 822 (1998). Class certificatioft allow common questions
such as the statute of limitations and whethed#fendants committed a breach
of contract and/or the Revised Code to be answesslistently as to all class
members. We also agree with the trial court tinadlerHamilton, the fact that
each of the class members may have suffered aatitfemount of damages
does not automatically make the class unmanage&ihee the Waligas and
Gaslight Ohio allegedly were charging the sameafekupcharge to all of their
tenants each month, it would seem that the cowttdamalculate each class
members’ damages off of their monthly gas bills\gs straight-forward
mathematical calculation. In addition, the facttttihe trial court might end up
spending a significant amount of time on individisglues does not defeat class
certification. Seéyles v. Johnsqri43 Ohio App.3d 720, 738, 758 N.E.2d
1182 (4th Dist. 2001). The Ohio Supreme Courtihdgated that
“clockwatching is neither helpful nor desirabledetermining the propriety of
class certification.”"Hamilton, 82 Ohio St.2d at 85, 694 N.E.2d 442. We,
therefore, conclude that the trial court did natshits discretion when it
determined that common questions predominate snatttion.

Mozingq 133.

Also it is clear that those Ghoubrial patients vdib not receive reductions could form
a class and those who did could be placed in aclads-of the price-gouging class representing
the percentage of reduction.

It is at least a jury question whether Nesticdehalf of KNR knew that Dr. Ghoubrial
was overcharging his patients. The firm had bgeaiing since 2005 and made heavy use of
Dr. Ghoubrial, who Nestico referred to as “Gubslaving worked in the field of low impact
automobile accidents he could not have been untamwith the usual charges for these
treatments and devices.

Dr. Ghoubrial would be required to disgorge to ¢keesss member the amount of

overcharge. KNR would be required to disgorgeatmeunt of the contingent fee attributable
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to the overcharges made by Dr. Ghoubrial. For ganif the settlement amount was
increased by $4,000.00 in overcharge, and KNR'sicgent fee was one-fourth of the
recovery, then KNR would have to disgorge $1,00@00e fee as to that class member.

There was no evidence presented that Dr. Florescharged his patients or knew that
Dr. Ghoubrial may have been doing otherwise. Thexe evidence that some insurance
carriers did not value Floros’ narrative reportaissful. Garry Petti however acknowledged
that in some cases the reports served a usefubpeso explain why a patient’s injuries were
more challenging than might appear from Floros'neixetion records. Dr. Floros testified that
each patient presented different problems and H#eteht prognosis. Plaintiffs also presented
no logical reason why Dr. Floros would participetd®r. Ghoubrial’s alleged overcharging
when such conduct would endanger his own abilietmver his fees in any settlement.

As to Floros, Plaintiffs have failed to demongtrtitat questions of fact common to the
“narrative fee” members predominate over questaifesting only class members. Civ.R.
23(B)(3).

For Class C, the investigative fee class, all Rilésnvere exposed to same conduct
(charged a fee), fee varied from $30, $50, or $d@fucted from each settlement, and all
present the same claims: fraud, breach of contoaesch of fiduciary duty, unjust enrichment.
The generalized common proof shows the charge & lécking an accounting of the
alleged investigative service provided. All Pldistclaim no investigation was provided and
instead the fee is a sham “sign-up fee.” The ingasbn fee class will “prevail or fall in
unison” because it pertains to a single underlgicigeme [with] common misrepresentations or
omissions across the class [that] are particukarbject to common proofCarder Buick-Olds
Co., 148 Ohio App.3d 635, 147, citiigppe 82 Ohio St.3d 426, 430. Common questions

predominate the illegitimate nature of the invedtiign fee — the investigation fee is alleged to
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be an across the board sham, a subterfuge throbigh WNR extracts payment from their
clients for the ordinary overhead cost of perforgrén‘sign up.” Thus, it does not matter
whether differences exist between the nature ahe\a the “investigatory” services provided
to the individual class members since these ses\ned nothing to do with the true rationale
for charging the investigation fee. There is nmlerce that KNR kept track of the specific
“investigatory” tasks “investigators” performed artase-by-case basis so the Defendants
claim of actual services performed, or individuajuiries required, is pure speculation as KNR
saw no purpose in maintaining the data.

Common proof will show that all class members geffledamages by having to pay the
“investigation fee” and the appropriateness of tdple relief to all Class C members further
warrants certification — class members do not kecany “service” in exchange for the
“‘investigation fee” — they are instead paying faeavice KNR provides to itself — the service
of soliciting new clients and securing their bussie Regardless of how a client decides to call
KNR — whether through KNR’s marketing (TV, radiashads or other advertisements) or even
referrals from chiropractors (after being solicifeain chiropractors) or even word of mouth —
KNR’s policy it to “sign-up” a client within 24 has of the contact, regardless of the
circumstances or merit of litigation/personal igjur

“Virtually all” KNR clients are cinged a fee to fund KNR’s 24-hour sign up policy
which is essentially an “ambulance chasing” feertsure KNR receives the client’s business
rather than any competitor law firm. KNR argues fibe is a “pass through” for legitimate
services provided but there is no evidence that KINRs investigators account for their work
for this “investigative fee.” Without any accoumgiof the actual work provided KNR’s

arguments are pure speculation.
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In fraud, Plaintiffs allege the KNR Defendants msefully deceived class members about
the true nature of the fee; under breach of conthecPlaintiffs portray the fee as an
“lun]reasonable” expense ineligible for reimbursatygursuant to the KNR client contracts;
the claim for fiduciary duty charges the defendavith violating their professional obligations
in collecting the fee; the unjust enrichment caunhs on the premise that “justice and equity”
entitle class members to return of the “investmafiees” withheld.Desai v. Franklin 177
Ohio App.3d 679, 2008 Ohio 3957, 895 N.E.2d 873, @th Dist). The legal issue — whether
the fee is fraudulent skimming from clients — ieowhelmingly and obviously common to the
class members because every single class members e/ould be won or lost on an answer
to that question. All class members claim theyengamaged under these theories of liability
and as with Class A, evidence of KNR’s deliberatent to enrich itself by charging what it
knew or should have known to be an illegitimatevi@erants disgorgement of the fee.

Finally, a Class Action is a superior method fagéting the claims for Class A and C as
eligible class members would realize no benefitilyg their own separate cases to seek
recovery based on the unlawful fees charged by KNIRe costs of such litigation would be
prohibitive compared to the limited amounts ($5@pproximately $2,000) and certifying the
class will not present the Court with any “likeliffitulties” that would not arise in any case of
this sort. Civ.R. 23(3). The Plaintiffs have aterest in grouping their actions together in
order to save time, money, and to avoid inconsigtelyments. As a certified class, Plaintiffs
can spread the cost of the action amongst thenssaha: can avoid inconsistent judgments
which may result even though the same allegatiaddacts exist. Further, the desirability of a
class action is evident since allowing separatem@éor each affected person would clog the
Court’s docket and be a waste of judicial resourdd®ile there may be some difficulties in

management of this class action, they are notaammountable as to deny class certification.
54

Sandra Kurt, Summit County Clerk of Courts



CV-2016-09-3928 MICHAEL, KATHRYN 12/17/2019 11:45:38 AM ORD-FINA Page 55 of 56

Civ.R. 23(F) Class Counsel

Plaintiffs argue that their counsel in this lavwskiould be appointed counsel pursuant
to Civ.R. 23(F). They note that the Court showdsider (1) the work counsel has done in
investigating potential claims in this action (duasel's experience in class actions and
complex litigation, (3) counsel's knowledge of the/, and (4) the resources counsel will
commit to representing the class. Floros objeetabse he believes Peter Pattakos is a direct
competitor of KNR and has financial incentivesdke down defendants rather than resolve the
pending class claims. Also, Floros contends tlet¢rPattakos has made defamatory
statements about the defendants and if a nameelseagiative endorses those statements they
could be liable for defamatiomPAm. Chem Soc. v. Leadscape, 1d83 Ohio St. 3d 366.

Lastly, Floros argues that Peter Pattakos has perince in class action litigation.

This Court has considered the arguments and kiseswed the affidavit of Peter
Pattakos and Joshua Cohen and finds that theyhandespective law firms are qualified to
represent the members of the classes certifiedisyOourt in this action.

CONCLUSION

Class Representatives Reid, Norris, and Harbaearaslaims of fraud, breach of
fiduciary duty, unjust enrichment against all Defants. They assert these claims on behalf of
all the class members defined in Class A, the §gouging class.” This Court finds that
claims (one through foutare appropriate claims for class action agaihfeflendants except
Floros, and the breach of fiduciary claim as to®houbrial. As per prior discussion, Claims
six, seven, and eight, made by Class Represergd®igrl and Norris (Class B) have no basis

for certification by this Court. Willims, Reid, Mas and Harbour’s claims in Class C relating

* There is no evidence to support claim five, faiaiions of the Ohio Corrupt Practices Act, congegrClass A
the price-gouging class.
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to the investigation fees (claims nine, ten, elewn twelve) may proceed as a class claims
against the KNR Defendants.

The KNR Defendants and Defendant Dr. Ghoubriall stwdify all class members that
this litigation is pending. The Plaintiffs sha# kntitled to such relief as the trier of fact 8nd
appropriate.

Pursuant to R.C. 2505.02(B)(5), this is a final appealable order and there is no just
cause for delay.

IT IS SO ORDERED.

S
'
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|

v
JUDGE JAMES A. BROGAN
Sitting by Assignment #18JA1214
Pursuant to Art. IV, Sec. 6

Ohio Constitution

The Clerk of Courts shall serve all counsel/pantiesecord.
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